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President’s Message 


The Annual Meeting of our Association is an event of the greatest 
importance. Among other things it affords our members from all over 
the nation an opportunity, in a relaxed and pleasant atmosphere, to 
meet personally for the exchange of ideas with their fellow-practitioners 
on subjects of mutual interest. 


Traditionally at the Annual Meeting of our Association topics of 
both current and long term significance to practitioners are discussed. 
The guest speakers are persons who have distinguished themselves in 
various phases of commerce law, traffic, transportation—indeed the entire 
gamut of matters related to the jurisdiction of the Interstate Commerce 
Commission. 


This year the Annual Meeting of the Association is to be held at 
Washington, D. C. on May 8 and 9, 1958. Details of the program will 
be announced elsewhere. Suffice it to say here that both the ‘‘business’’ 
and the ‘‘social’’ phases of our Annual Meeting will be in the very best 
traditions of our Association. A special subcommittee of your Executive 
Committee, headed by first Vice President W. Lennig Travis, and a 
Committee on Arrangements, under the chairmanship of Thormund A. 
Miller, have been hard at work to this end. 


We urge all members of our Association to make their plans now 
to attend the Annual Meeting. A special program of interest to lady 
guests is also being scheduled. Attendance at and participation in the 
1958 Annual Meeting of our Association will be, I am sure, a memorable 
experience for all who come. In a very special way, as in the past, this 
will contribute to the unity and strength of the national Association of 
Interstate Commerce Commission Practitioners. 


Joun F. Donenan, President 





Tentative Program 29th Annual Meeting 


Association of Interstate Commerce Commission 
Practitioners 


Mayflower Hotel, Washington, D. C. 
May 8-9, 1958 


May 7th 
2:30 P. M.—Meeting of Executive Committee—Columbia Room 


7:00 P.M.—Dinner Meeting—Officers of Association and Chairmen of 
Regional Chapters—Pan American Room 


May 8th 
8:30 A. M.—Registration—Foyer, East Room 
9:30 A. M.—FIRST BUSINESS SESSION—EAST ROOM 


Presiding: John F. Donelan, President, Pope, Ballard & Loos, Wash- 
ington, D. C. 


Address of Welcome By: District Commissioner 
Resumé of Past Year’s Activities By: John F. Donelan, President 


Report of Nominations Committee By: Warren Price, Jr., Chairman, 
Washington, D. C. 


Announcements By: Thormund A. Miller, Chairman, Arrangements 
Committee 


Speaker: To be announced 


12:30 P. M.—GROUP LUNCHEON—WILLIAMSBURG ROOM 


Presiding: Thormund A. Miller, Southern Pacific Company, Washing- 
ton, D. C. 


Speaker: To be announced 


2:30 P. M.—SECOND BUSINESS SESSION—EAST ROOM 


Coordinated or Integrated Transportation 


Panel discussion by representatives of Rail, Water, Truck and Shipper 
transportation services 
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6:30 to 7:30 P. M.—RECEPTION 


7:30 P. M. to 12:30—DINNER AND DANCE— 
WILLIAMSBURG ROOM 


May 9th 
8:30 A. M.—Registration—Foyer, State Room 
9:30 A. M.—THIRD BUSINESS SESSION—STATE ROOM 
Three-Section panel discussion : 
1. Finance—‘‘ Carrier Securities and Capital Requirements”’ 
2. Operations—‘‘Irregular Route Motor Carriers’’ 


| 3. Traffic—‘‘Determination of Reasonable Rates Based on Cost of 
Service Consideration”’ 


| 12:30 P. M—GROUP LUNCHEON—EAST ROOM 
Presiding: R. Granville Curry, Curry & Dolan, Washington, D. C. 
Speaker: To be announced 


2:30 P. M.—FOURTH BUSINESS SESSION—STATE ROOM 
Speaker: To be announced 
Presiding: John F. Donelan, President 


New Business 


ARRANGEMENTS COMMITTEE 


THORMUND A. MILER, Chairman 
R. GRANVILLE Curry, Vice Chairman 


Hewitt Biaett A. E. LEITHERER 

James E. Bro EvuGeEneE T. Liprert 
CarL F. BREIDENSTEIN DonaALD MACLEAY 
AntTHONY P. Donapio Gites Morrow 
CHARLES M. DoNLEY Grecory PRINCE 

JOHN H. EISENHART, JR. ROLAND RICE 

FraNK W. HasHEx KENNETH J. SUTHERELL 
Epwarp A. KAIER CHARLES H. TRAYFORD 


Jacosp A. TUCKER 








Commissioner Abe McGregor Goff Takes 
Oath of Office 


Ceremony honoring Commissioner Owen Clarke, upon his resigna- 
tion as a member of the Interstate Commerce Commission, and Mr. Abe 
McGregor Goff, upon his appointment to the Commission succeeding 
Mr. Clarke, was held on Wednesday afternoon, February 12, 1958, at 
four o’clock, in beautiful hearing room B of the I. C. C. Building. 

Members of the Commission, the Commission staff, the Commission’s 
bar, and distinguished guests attended the ceremony. 

Chairman Howard F reas, presiding on the Bench, introduced Judge 
John A. Danaher, of the Circuit Court of the District of Columbia, who 
later administered the oath of office. 

Among the other guests were: Members of Mr. Goff’s family, Post- 
master General of the United States Arthur E. Summerfield, Deputy 
Postmaster General Edson O. Sessions; former Commissioners Clyde B. 
Aitchison, Ezra Brainerd, Jr., J. Monroe Johnson, James K. Knudson, 
and a former Secretary of the Commission, Mr. George W. Laird. Chief 
Judge Leo A. Rover, of the Municipal Court of Appeals, was also 
present, as were representatives of the transportation industry : 

Mr. William T. Faricy, Chairman of the Board, and Mr. Daniel P. 
Loomis, President, Association of American Railroads; Mr. John V. 
Lawrence, Managing Director, American Trucking Associations, Inc. ; 
Mr. John F. Donelan, President, Interstate Commerce Commission Prac- 
titioners; Mr. James M. Hood, President, American Short Line Railroad 
Association; and Mr. E. F. Hamm, President, Traffic Service Corpo- 
ration. 

After presenting these guests, Chairman Freas expressed on behalf 
of Commissioner Clarke, his sincere regrets that he could not be present 
and extended warmest regards from him to his former colleagues and 
congratulations to the new commissioner. 

Mr. John F. Donelan, asked by Chairman Freas to say a few words, 
spoke as follows: 


‘Chairman Freas, Judge Danaher, members of the Interstate Com- 
merce Commission, Postmaster General Summerfield, Judge Rover, and 
friends, I deem it a very special privilege as the President and represen- 
tative of the entire Association of Interstate Commerce Commission 
Practitioners, over four thousand strong, to join with you today in ex- 
tending our very heartfelt congratulations to Abe McGregor Goff on his 
elevation to the Bench of the Interstate Commerce Commission. 

‘* As you all know, the Interstate Commerce Commission was created 
in 1887. In more than seven decades since that time this country has 
undergone a truly amazing and extensive development and expansion. 
Hand in hand with that there have been, likewise, a tremendous expan- 
sion and development in the various forms of surface transportation 
which are subject, by Act of Congress, to the regulations of the Interstate 
Commerce Commission. 


- 
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“It is not too much to say that the work of the Interstate Com- 
merce Commission literally affects, in a very material degree, every 
citizen in this country. Its decisions literally affect the very health 
and vigor of our economy. The problems presented to the Commission 
for decision are vital. They are challenging, and at times, they are 
almost unbelievably complex. 

**T mention this to point out something that I really don’t have to 
point out to this audience, and that is, that service on the Interstate 
Commerce Commission offers a really unique opportunity for public 
service in the highest sense and meaning of that term, and as Chairman 
Freas has pointed out, the Honorable Abe McGregor Goff brings to his 
new post a very outstanding background not only as a practicing lawyer, 
but a fine record of public service in both the legislative and executive 
branches of our National Government. 

‘* And so, I want to say, on behalf of the members of the Association 
of Interstate Commerce Commission Practitioners, that we know Com- 
missioner Goff is going to be an outstanding Commissioner and we wish 
him an abundance of outstanding achievement and happiness in his 
new post.’’ 


Thereupon, Mr. Goff was escorted to the Bench by the Secretary 
of the Commission, Harold D. McCoy, and presented to Judge Danaher 
who administered the oath of office. 

Commissioner Goff accepted his commission from Chairman Freas 
and said, in part: 


‘‘* * * it is a great privilege to come here and be associated with the 
Interstate Commerce Commission * * *. I look forward with a great 
anticipation. I hope that I may faithfully perform the duties of this 
new position, and, Mr. Chairman, I am ready for duty.”’ 


The Postmaster General spoke for some time commending Mr. Goff 
as the former General Counsel of the Post Office Department. Mr. 
Summerfield stressed Mr. Goff’s contribution to public service in these 
words: ‘‘ You have served your government in times of peace and times 
of war with great distinction; then, you served the Congress, from your 
district in the State of Idaho; then, you came to the Post Office Depart- 
ment where there, too, you made an outstanding contribution which the 
record will always bear out.’’ 

At the conclusion of the Postmaster General’s remarks, Chairman 
Freas after expressing his gratitude to everyone in the assembly for 
joining in with the Commission for these activities, brought the cere- 
mony to a close. 





Reflections on Regulation 


By THe HonorasLtE Howarp FREAsS 


Chairman, Interstate Commerce Commission 


Nearly 100 years ago, a great President of the United States in a 
dramatie speech to the people declared, ‘‘This is a world of compen- 
sation.’’ A similar thought has been expressed by others in many ways. 
For every advantage, there is a disadvantage; for every benefit, there 
is a burden. The colloquialism, ‘‘ You don’t get something for nothing,”’ 
is true with governmental regulation of transportation. Unquestionably, 
it has its advantages. Certainly, however, it has some disadvantages. 
It is not my purpose here to give you a complete evaluation of the advan- 
tages and disadvantages of regulation. Nor is it my purpose to make a 
ease in behalf of regulation. I do plan to comment on some of the 
criticisms directed against regulation of transportation, and then direct 
my remarks to some current phases of the regulatory program with 
which your Conference is particularly concerned. 


Benefits and Burdens of Regulation 


Before undertaking to evaluate some of the benefits and burdens of 
regulation, let us reflect on why Congress enacted laws governing trans- 
portation. The Interstate Commerce Act was enacted in 1887 as the 
result of a great public clamor for the correction of shocking abuses. 
Discrimination, rebates, extortion, shady financial transactions, rampant 
speculation, overbuilding of transportation facilities, all were cited as 
reasons for governmental intervention. Unconcealed arrogance on the 
part of some carrier officials and demonstrated disregard for interests 
other than their own combined to make the arguments for regulation 
most compelling. Indeed, many of the carriers realized that drastic 
governmental action was in their own best interests. And so Congress 
acted to correct these and other abuses and to assure for this country a 
transportation system in which the paramount interest was that of the 
people. Fortunately, the picture has changed so that under today’s 
enlightened management of those same carriers many of these abuses 
are unthinkable. However, the iniquities of the fathers are often visited 
upon the children, and threatened recurrences of some abuses and the 
possibility of others make continued vigilance imperative. While there 
is a great diversity of opinion as to the nature and scope of regulation, 
those advocating the removal of all restraints constitute a very small 
minority. 

It is significant to note, however, that the advent of for-hire motor 
earriers brought forth no similar clamor for their regulation. The main 
proponents of bringing motor carriers under Federal control were the 
State Commissions and the railroads, with the Federal Coordinator of 
Transportation and the Interstate Commerce Commission supporting the 





An address before the Board of Governors, Regular Common Carrier Confer- 
ence, New Orleans, Louisiana, February 4, 1958. 
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proposal. Although some motor earrier groups vigorously supported 
Federal intervention, a spokesman for the American Trucking Associa- 
tions conservatively advised the Senate Committee on Interstate and 
Foreign Commerce: ‘‘If it is in the interest of the public that our busi- 
ness be regulated federally, we are willing to be regulated if it can be 
done in a fair and impartial manner and made effective upon all mem- 
bers of the industry.’’ 

A national organization of shippers, the National Industrial Traffic 
League, favored Federal laws governing truckers, but the minority mem- 
bers feared arbitrary loss of benefits inherent in motor transportation. 
In large measure, this fear was shared by the majority, but was out- 
weighed by a conviction that the permanent solution of the problem was 
to provide fair and impartial laws governing all transport agencies. 

As early as 1933, a report of the National Committee on Transpor- 
tation headed by former President Coolidge, including Alfred E. Smith 
and Bernard Baruch, advocated regulation of motor carriers. However, 
one of the Committee members had this to say: ‘‘ Regulation is expensive. 
It is bureaucratic. Once established it expands, and it paralyzes initia- 
tive without offering constructive leadership.’’ These predictions made 
some 25 years ago are sometimes repeated today. Unlike the situation 
which existed then there is now abundant experience against which to 
assess their accuracy. To some of these charges regulation must plead 
guilty. However, as to others it emphatically demurs. Let us consider 
each in turn. 


Is regulation expensive? 


Of course regulation costs money. Administration of transportation 
laws by the Interstate Commerce Commission imposes a tax burden of 
almost 10 cents a year upon every person in the United States. More- 
over, the cost of regulation is not confined to the Commission’s budgetary 
allowance. Carriers incur expenses in publishing tariffs, in complying 
with safety requirements, and in submitting various financial and statis- 
tical reports. But non-regulation also is not without its price. The 
transportation industry and the public are still paying for some of the 
reckless exploits which took place 100 years ago. We can only speculate 
as to what today’s rates and services would be without governmental 
controls. If we concede that regulation has brought about even a 
modicum of order and stability, the money expended, which is but a 
small fraction of one percent of our bill for transportation, cannot be 
regarded as excessive. 


Is regulation bureaucratic? 


The second charge is that regulation is bureaucratic. Using the 
word in its true sense, this is not objectionable. However, the word 
‘‘bureaucratic’’ has come to imply something sinister and evil. In part, 
it suggests inefficiency, delay, red-tape—practices of which the Commis- 
sion is accused or against which it is defended according to the interests 
of the parties involved. 
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Let us consider an example. Suppose someone proposes to start a 
trucking business between points where there now is considerable service. 
Before obtaining authority he is required to prove public convenience 
and necessity. There may be vigorous protests with the result that 
hearings may be long and the difficulties great. In the end, his appli- 
cation may be denied. If so, it is likely that he then will be bitter about 
regulation. To him regulation may mean red tape and bureaucracy. 
But the carriers who have invested large sums of money in providing an 
identical service would hold a different view. 

To some people, bureaucracy also means forced idleness and over- 
staffing. The unfortunate WPA worker is often represented as signify- 
ing the government employee. This unrealistic picture has an adverse 
effect upon the Federal service. So much so, in fact, that a recent report 
indicates that the government is the last place many of our better trained 
men and women want to work. 

Let me give you a picture of what some people term ‘‘overstaffing’’ 
and ‘‘foreced idleness.’’ Last year, the Commission received over 175,000 
common carrier tariff publications. I need not tell you just how large 
and complicated some of these are. We have 30 tariff examiners, which 
means that each examiner has to check about 25 publications every day. 
During that same year, our motor carrier examiners, of which we have 
90, wrote recommended reports in over 2,500 cases and final reports in 
1,450 cases. In addition, they held nearly 3,000 hearings and handled 
over 800 petitions. The Interstate Commerce Commission stands ready 
to defend itself against any charges that it is guilty of ‘‘overstaffing’’ or 
‘forced idleness.’’ In saying this, we do not hold ourselves out to be 
perfect. We are constantly striving to get more production and to in- 
crease efficiency. If we are thought to be deficient in some respect, we 
invite you as leaders of the industry to call it to our attention. 


Does regulation paralyze initiative? 


Regulation is also said to paralyze initiative without offering con- 
structive leadership. Although a certain amount of leadership should 
come from a regulatory body, it is not a function of government to be 
your company’s manager or president or the chairman of your board of 
directors. Basically, leadership must come, as it actually does, from the 
industry itself. 

In the motor carrier field, the American Trucking Associations have 
demonstrated a high and effective leadership ability. I have seen no 
signs of regulatory paralysis on this score. In the Common Carrier 
Conference, you, as the Board of Governors, unselfishly contribute your 
time, know-how and mature judgment to the welfare of the trucking 
industry. Your ten committees do much to further this leadership. 

It may be that in some eases regulation does discourage initiative. 
Carriers may come to rely unduly upon the Commission or may attribute 
to it powers which it really does not have. However, I find no evidence 
that the leadership of common carriers in the transportation industry 
has been paralyzed by regulation. 
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Does regulation always expand? 


One of the charges made against regulation is that it constantly 
expands—it never contracts. Considering the remarkable growth of the 
transportation industry and the ever-increasing complexity of its prob- 
lems, some expansion of the sweep of regulation is to be expected. How- 
ever, regulation does contract when occasion requires. It was on the 
recommendation of the Commission that interstate trucking wholly 
within a commercial zone was removed from regulation. Just last year 
upon our recommendation also, Congress repealed certain section 4 
requirements. The Commission is now sponsoring a bill providing for 
further relaxation of regulation in connection with the Safety Appliance 
Act. We welcome the repeal of any legislation for which there is no 
need. However, both the Commission and the regulated industry do 
advocate the expansion of regulation when there is a compelling reason 
for doing so. For instance, there is adequate reason for exempting from 
regulation the trucking of fruits and vegetables from the point of their 
growth. However, that reason does not seem to apply to the exemption 
of agricultural commodities after they have been gathered and sold to a 
broker and placed in the broker’s warehouse, nor to the exemption of 
dressed and frozen chickens which have been processed by a packer. 
The Commission has recommended the removal of such exemptions. 

There is also reason for exempting from regulation the transporta- 
tion of property of a merchant or manufacturer when it is done by him 
as an incident to the conduct of his business. Again, however, that 
reason does not extend to transportation of property by a truck owner 
where the transportation is not incidental to an established manufactur- 
ing or mercantile business, but is engaged in only for the purpose of 
securing profit from the transportation. Early in the regulation of 
motor transportation, the Commission issued a notice that it did not 
desire to receive applications for certificates or permits from persons 
who were primarily engaged in conducting a mercantile or manufac- 
turing business and transported to and from their establishments prop- 
erty as an incident to such non-carrier business and not for the purpose 
of profiting from the transportation. Later, in the Lenoir Chair Co. 
ease and related cases, the Commission formalized this position by hold- 
ing that where a person in performing transportation is primarily en- 
gaged in furthering the interest of a non-carrier business, and his 
purpose is not to profit from the transportation as such, the transpor- 
tation is private carriage, even though the transporter receives compen- 
sation directly or indirectly. This position was sustained by the U. S. 
Supreme Court. 

We are constantly receiving complaints that persons who have no 
established place of business are engaged in purchasing property at one 
location and selling it at another, not in furtherance of some non-carrier 
business but solely for making a profit from the transportation. We 
have attempted to prosecute a number of such carriers with different 
degrees of success. The Commission recently recommended to the Con- 
gress a change in the statutory definition of private carrier so that truck 
owners of the kind described would not be exempt. This proposal was 
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opposed by various groups of private carriers, not because they objected 
to the principle involved, but because they believed that any amendment 
to the private carrier definition would reopen the issue settled in the 
Lenoir Chair Co. case. With that case the bona fide private carriers are 
in accord. They believe that persons engaged in buying and selling 
property solely for the purpose of making money from the transporta- 
tion and not as an incident to a non-carrier business are subject to regu- 
lation under the present law, and that the Supreme Court will sustain 
that position whenever it is properly presented. It is the present in- 
tention of the Commission to institute a number of proceedings involv- 
ing that situation, including instances of a back-haul by a bona fide 
manufacturer where the back-haul has no relation to the principal busi- 
ness of the manufacturer. Your Conference will have an interest in 
those proceedings. 


Is regulation fair and impartial? 


I have already mentioned the early position of the ATA and that 
of a nationwide shippers’ organization. It is significant that both em- 
phasized that regulation if adopted should be fair and impartial. This 
emphasis may have been occasioned by the fact that the railroads were 
among the sponsors of motor-carrier regulation. There was a fear that 
motor carriers might not be allowed to grow. It is appropriate now to 
inquire whether those fears have been justified. How have the motor 
carriers fared under regulation? 

In the last nine years, while total traffic has increased more than 
one-third, rail traffic has remained about stationary and truck traffic 
has more than tripled. A study of motor carriers, for a period of more 
than 15 years, indicates that the number of Class I carriers subject to 
Interstate Commerce Commission regulation increased at the somewhat 
unusual rate of 7 percent a year. In the 15-year period their total assets 
increased over 800 percent, and the average assets per carrier increased 
over 300 percent. 

While these figures are not conclusive, they certainly do not indicate 
results of regulatory strangulation. One may well question, however, 
the partial regulation resulting from the ever-growing list of exemptions 
and the fairness of a transportation tax dependent not on the incidence 
of transportation, but on who performs the service. 


Some Current Phases of the Regulatory Program 
Interchange of trailers between motor carriers 


Your Trailer Interchange Committee operates in a promising field 
of motor carriage. As you know, it is laying the groundwork for the 
establishment of uniform practices and charges for the interchange of 
equipment. 

The practice of exchanging freight between carriers in order to 
accomplish its total movement is much less prevalent in motor carrier 
operations than in railroading. Seventy-five percent of the rail tons 
carried move interline, while motor common carriers of general freight 
move interline only between 25 to 35 percent of their tonnage. There 
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are, of course, many reasons for these differences. One, no doubt, is 
found in the uniformity of railroad cars as contrasted to the non- 
uniformity of trailer equipment. The problem of determining an 
equitable interchange agreement between participating carriers is an- 
other. I understand that an application under section 5a of the Act 
relating to such an agreement has recently been filed. Of course, I do 
not intend to discuss the merits of this pending matter. 

Where physical transfer of cargo is practiced, as contrasted with 
transfer of the trailer, at least one of the carriers is forced to handle the 
freight over its platform. Thus a considerable saving is effected by en- 
gaging in the practice of equipment transfer on some reasonable basis. 
One of our own cost studies indicates that about 70 percent of the total 
interchange cost for large volume shipments would be saved by inter- 
changing equipment. But the rewards are far more than a monetary 
saving. Improvement in service is an important consideration. This is 
particularly true with respect to problems of tracing, expedition of ship- 
ments, and claims for loss and damage. 


“Piggy-back”’ 


Interchange of trailers between motor carriers is related to another 
subject which I understand is controversial both in your Conference and 
among the railroads. I refer to the interchange of trailers between 
motor carriers and railroads in what is commonly known as ‘‘piggy- 
back’’ operation. Despite these difficulties and the differences of opinion 
in both branches of the industry, this practice is increasing rapidly. It 
involves many problems both from an operational and from a traffic 
standpoint. Methods of billing and of tariff publication have to be re- 
viewed and agreement must be reached respecting difficult problems of 
rates and divisions. From the railroads’ standpoint the principal ad- 
vantage seems to lie in the receipt of revenue for transportation which 
would otherwise move over the highway. On the motor carrier side is 
the ability to reduce unbalanced loads, avoidance of State weight restric- 
tions and taxes, and reduction in insurance premiums. With the expan- 
sion of this method of transportation, there will probably follow other 
advantages to the shipping public. As the motor carriers and railroads 
become more familiar with the cost of their operations, it is probable that 
joint service by rail and motor carrier will increase and promote the 
use of the means of transportation that is the most economical. All this 
will redound to the advantage of both the carriers and the public. 


Highway safety and road checks 


One of the principal reasons for enactment of the statute providing 
for regulation of motor transportation was a desire to reduce the number 
of deaths and accidents occurring on the highways. Although the Con- 
gress was opposed to economic regulation of the transportation of agri- 
cultural products and of private carriage, it conferred upon the Inter- 
state Commerce Commission the power to regulate highway safety as 
affected by the operation of all trucks and buses engaged in interstate 
transportation. The Commission early adopted a set of safety regula- 
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tions which are now applicable to all such motor vehicles. However, 
it was not until last year that we had sufficient staff to make a survey 
as to the effectiveness of such regulations. Beginning in 1957, we con- 
ducted four nationwide road checks at about 475 points throughout the 
United States. We instructed the staff to mark ‘‘out of service’’ vehicles 
which were in such condition that there was imminent danger of an 
accident or a breakdown. Although our safety regulations had been in 
effect for about 20 years, we were amazed to discover the situation then 
existing. About 10 percent of all vehicles operated in interstate com- 
merce were in such condition that they were put out of service for the 
reasons stated. Ninety percent of all vehicles inspected were in violation 
of one or more of the safety regulations. Although the difference was 
not great, we found that vehicles owned by the operating company were 
generally in better condition than those which were operated under lease. 
Similarly, vehicles operated by carriers holding operating authority from 
the Commission were generally better maintained than vehicles operated 
by private carriers or by carriers of exempt commodities. 

Interviews were held by our staff with responsible authorized car- 
riers who had had a number of vehicles put ‘‘out of service.’’ As a 
result thereof, the staff was satisfied that it was possible for all carriers 
to operate their businesses so that dangerous vehicles would not be used 
on the highway, but that it would require a continuing active interest 
on the part of the responsible officers of the motor carriers. Such in- 
terest has been manifested by the members of your Conference and of 
the other Conferences of ATA and of private carriers in adopting safety 
programs which include awards and prizes to persons with outstanding 
safety records. Undoubtedly, a large number of motor carriers do con- 
duct safe operations despite the results found in our road checks. In 
order to determine whether any and if so which carriers deserve letters 
of commendation from the Commission for outstanding safety programs, 
a check was made of the records of all Class I motor carriers of property. 
To separate the cowboys from the Indians or the ‘‘good guys’’ from the 
‘*bad guys,’’ a standard was established for candidates for approbation. 
In the list of probable ‘‘good guys’’ were included all carriers that met 
the following test: For each 100 vehicles operated, they must have had 
not more than 1 vehicle put ‘‘out of service’’ or more than 1 chargeable 
accident resulting in death or injury during the year, and must have 
had reported not more than 5 instances of excess daily driving hours 
for any one week. Of approximately 1,000 Class I motor carriers of 
property, having annual revenues in excess of $1 million, 60 carriers met 
these standards. 

Thereupon a safety survey was made of each of those 60 carriers. 
Although we still have hope, not one of the completed surveys has dis- 
closed a safety program that calls for commendation by the Commission. 
Not only does the past safety record provide real cause for the Com- 
mission’s serious concern—it also reflects a deplorable condition of 
affairs for the members of the motor carrier industry. In the intercity 
operation of interstate regulated motor carriers of property, 1352 per- 
sons were killed during 1956. 
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Aside from, but without minimizing any humanitarian objective, 
it is important from a public relations standpoint that highway safety 
be improved. Every motor carrier is subject to the police and taxing 
powers of the States. Whether such powers are used to your disadvan- 
tage depends to a large extent on the opinion of the public concerning 
the value of your operation. If the public receives the impression that 
your operations constitute an unnecessary hazard or annoyance on the 
highways, it is not likely to be very sympathetic with your cause. In 
the minds of the voters no shipper need is likely to outweigh the desire 
for safe highways. 


Legislation 


Finally, let us take a brief look at legislation in the motor carrier 
field. Probably the most important recommendations before Congress 
from your standpoint involve repeal of the Federal excise tax on trans- 
portation charges and an amendment so as to place a realistic and prac- 
ticable limit upon the exemption of motor vehicles transporting agri- 
cultural and related commodities. These I have already mentioned. 

From the standpoint of number of Commission recommendations 
to be enacted into law, 1957 was a banner year. Of 26 such recommen- 
dations, statutes have been enacted based on 9. One recommendation 
was withdrawn because the matter was favorably determined by the 
Supreme Court. Of the remaining 16, no action has been taken other 
than the filing of bills as to 5. Bills based upon 5 recommendations have 
passed the Senate but not the House. Of the remaining 6 recommen- 
dations, hearings have been held by both the Senate and House Com- 
mittees on one, hearings have been held by the Senate Committee but 
not the House on 4, and by the House Committee but not by the Senate 
on 2. Our 71st Annual Report which contains all of the Commission’s 
legislative recommendations now pending has just recently been released. 
All told, there are 19, most of which are renewals of recommendations 
made the previous year. Four new ones have been added. Bills covering 
each of these new recommendations have already been introduced in the 
Senate and with one exception in the House. One of the new recom- 
mendations which will be of special interest to you provides that gross 
operating revenue rather than the number of vehicles owned or operated 
shall be the basis for determining whether a proposed unification is 
exempt from the provisions of section 5. The bills covering this pro- 
posal are S. 3103 and H. R. 9914. 

It is likely, however, that legislative proposals more dramatic and 
far-reaching will come from recommendations outside the Commission. 
Relaxation of present standards of rate-making and increased freedom 
to expand into other forms of transportation are two proposals which 
have already been made to members of Congress. Both of these matters 
are of special concern to you, the latter in particular because of the deci- 
sion in the Rock Island case. As you know, the Commission granted a 
wholly owned subsidiary of the Rock Island Railroad certain authority 
to conduct motor common carrier operations without most of the restric- 
tions usually placed in such certificates. This action was based on 











636 I. C. C. PRACTITIONERS’ JOURNAL 





special circumstances found to exist in that case. The Commission in its 
report said: ‘‘In addition to the testimony of the many public witnesses 
regarding their need for such service, there must be taken into con- 
sideration that not one of the opposing motor carriers having the re- 
quisite authority has established or offered to establish scheduled peddle 
operations to replace each such operation conducted by Motor Transit 
** *.”’ In sustaining the Commission’s decision that in ‘‘special cir- 
cumstances’’ it will authorize unrestricted motor carrier operations by 
a rail affiliate, the Supreme Court of the United States emphasized that 
the courts could review Commission findings ‘‘that ‘special circum- 
stances’ exist.’’ Also the Court emphasized the fact that ‘‘the approval 
here was expressly subject to the Commission’s continuing examination 
of the activity of the rail affiliate with a view of placing limitations on 
its operations if found necessary in the public interest.’’ The ultimate 
question of the extent to which one form of transportation may engage 
in other forms will probably be determined in the halls of Congress. 
In this, as in all matters, the Commission must act within the defined 
limits of its legislative authority. 











Motor Carrier Rate Criteria 
By THe HonorasLteE Rupert L. MurpHy 
Member, Interstate Commerce Commission 


The adjudication of rate proposals submitted by rail, motor, and 
water carriers, as well as freight forwarders, subject to the jurisdiction 
of the Interstate Commerce Commission, constitutes an important seg- 
ment of the workload of two of the Commission’s four three-man divi- 
sions. More numerous than all the others put together are such requests 
made by the motor carriers. It is my intention to discuss some, but 
certainly not all, of the criteria applied by the Commission in such 
proceedings. 


Investigation and Suspension Proceedings (Motor) 


These proceedings, referred to as Investigation and Suspension 
(motor) cases, are handled by the Bureau of Rates and Practices, for- 
merly known as Formal Cases. They are placed on the formal docket 
of Divisions 2 and 3, alternately, in monthly rotation, dependent upon 
the ‘‘submitted date.’’ By ‘‘submitted date’’ is meant that day on 
which the parties have completed filing all the necessary formal affi- 
davits, pleadings, and exhibits. Thereupon, the record is closed and 
assigned to an examiner for the purpose of preparing a recommended 
report and order, if such is requested by the parties and the Commis- 
sion’s press of business permits. After the allotted time for taking 
exceptions to the examiner’s report has expired, a final draft is prepared, 
reviewed, and forwarded to the appropriate division. 

Recently, due and timely execution of the Commission’s functions 
has required the omission of a recommended report and order in many 
such proceedings. Even so, it frequently happens that the proposed 
schedules become effective prior to the issuance of a Commission report 
upon the expiration of the seven-month statutory suspension period. It, 
therefore, reacts to the benefit of all concerned to obtain an expeditious 
determination of the issues. In the event that a recommended report 
and order are dispensed with, the examiner’s proposed draft is reviewed 
and goes directly to the division. As a consequence the burden on the 
division of seeing that the report is factually correct, complete, and 
consistent with legal criteria is immeasurably greater. 

In passing I might also mention that as a condition precedent to 
appearing on the formal docket, the respondent’s proposal will have run 
the gamut of informal procedure. During the normal course of business 
this means that a protest has been filed with the Suspension Board of 
the Commission by opposing parties, called protestants in both the 
formal and informal proceedings. The matter is placed on the formal 
docket when a vote to suspend by the Suspension Board has been affirmed 
on appeal by Appellate Division 2. More rarely a matter, because of its 
importance, will be certified to Division 2 for initial action or reserved 
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to that division by reason of prior formal proceedings. When this hap- 
pens, appeal lies to the entire Commission before the matter is referred 
to Rates and Practices for formal handling. 


Check List 


Now let us hypothesize such a rate proposal on the formal docket. 
It is initially necessary to assimilate the facts surrounding the respond- 
ent’s proposed rate before attempting to weigh them in accordance with 
legal criteria. It is most essential to have before us all the facts of record 
inasmuch as the failure to account for just one fact can lead to bizarre 
conclusions and erroneous findings. We enter upon the examination of 
the record with a note of caution for we know that the proposal was 
sufficiently questionable in the light of general criteria to have warranted 
suspension. In the same spirit we undertake to analyze the report draft 
to see how, on the basis of the facts of record, the issues have been 
treated, conclusions reached, and ultimate findings made. For the pur- 
pose of this examination let us establish a checklist and then note the 
nature of the criteria and the manner of their application. The first 
item on the check list reads: 


1. Where lies the burden of proof? 


On the formal docket, one of the most controversial procedural 
questions within recent years has been, ‘‘Who has the burden of proof 
in motor carrier investigation and suspension proceedings?’’ After 
several years during which various conflicting opinions have been ex- 
pressed, I think it is now generally accepted that the answer depends 
upon whether the rate in question should be regarded as a ‘‘new’’ rate 
or a ‘‘changed’’ rate. Usually the burden of proof rests upon the re- 
spondent as the proponent of changes in existing rates, but not exclu- 
sively so, for whenever the rate applies in connection with a completely 
novel operation, the burden must be borne by the protestant. For ex- 
ample, if a carrier should obtain new operating authority or should seek 
to enter upon a wholly new operation, as in the movement of par- 
ticular goods between specified points for which there has been no prior 
rate in effect, the proposal is considered an initial rate. Inasmuch as 
such a rate is presumed lawful until shown to be otherwise, the burden 
of proof is imposed upon the person challenging the proposal. If, on the 
other hand, the proponent has published other rates, either class, column, 
or commodity, under which none of this traffic has moved between the 
involved points, the proposal cannot be regarded as an initial rate within 
the meaning of the statute. Although the newly proposed rate may be 
expected to attract traffic for the first time, the respondent has the 
burden of justifying it as a changed rate. 

The authority for this conclusion is contained in Section 216 (g) 
of the act which reads: 


* ** At any hearing involving a change in a rate, fare, charge, or 
classification, or in a rule, regulation, or practice, the burden of 
proof shall be upon the carrier to show that the proposed changed 
rate, fare, charge, classification, rule, regulation, or practice is just 
and reasonable. 
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Obviously, a new or initial rate is not included in the above quoted 
language, for such a rate is neither a ‘‘change in a rate’’ nor a ‘‘pro- 
posed changed rate.’’ This view is consistent with the legislative history 
in that the original Motor Carrier Act of 1935 did not place the burden 
of proof. Subsequently, an amendment on June 29, 1938, required the 
respondent to justify changes involving rate increases, and, similarly, 
the Transportation Act of 1940 made it requisite for the proponent to 
justify changes involving rate reductions. 

Some have argued, however, that a contrary result obtains through 
the use of Section 7 (c) of the Administrative Procedure Act, which 
reads : 

* * * Except as statutes otherwise provide, the proponent of a rule 

or order shall have the burden of proof. 


In my opinion, Section 216 (g) does otherwise provide, but the 
same conclusion may be reached if we take the trouble to determine who 
is the proponent of a rule or order in this type of case. Where the 
change contemplated is in existing rates, the proponent of the rule or 
order making such change is the respondent, but where initial rates are 
in issue, no agency is entitled to presume them unlawful or improper. 
Consequently, the proponent of the rule or order is the protestant seek- 
ing first to have the proposed rate suspended, and, secondly, to have it 
declared unlawful with a view to having it canceled. 

The determination of who has the burden of proof is extremely 
important. The burdened party must take the initiative and hold it 
throughout the proceeding. Whenever his presentation loses impetus 
or in case of doubt, that doubt, and with it the proceeding, will be re- 
solved against him. In undertaking to progress the proceeding the first 
step is for the burdened party to establish a prima facie case, at which 
point the burden of going forward with the evidence, as distinguished 
from the burden of proof which never changes, shifts to the opposing 
party, and then back to the burdened party if his opponent has suc- 
ceeded in submitting a case in rebuttal. This brings us to the next 
question : 


2. Is the burden of proof with respect to a changed rate satisfied 
upon withdrawal of formal opposition? 


Upon occasion it has happened that the protestants, after succeeding 
in bringing about formal consideration, have failed to adduce evidence 
respecting the suspended schedules. This may be the result of either 
an oversight, or an indication that the protest is frivolous. By the same 
token, it may be that the proposal is so patently defective as not to re- 
quire the protestant to go forward with the evidence. Clearly, the 
burden of proof remains with the respondent throughout and where he 
fails to make a prima facie case, whatever the reason, the proposal cannot 
be approved by the Commission. When, however, there is no obvious 
jeopardy to the rate structure or patent defect in the proposal, and the 
respondent establishes by prima facie showing that the proposed rates 
will be just, reasonable, and otherwise lawful, then in the absence of 
rebuttal evidence the Commission should extend its approval to the 
proposed schedules. In doing so, reference may be made to rule 1.45 (b) 
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of the Commission’s General Rules of Practice which states that the 
term ‘‘defendant’’ shall include the term ‘‘protestant,’’ as well as to 
rule 1.46 (b) which describes as a default the failure of a party to file 
a necessary pleading, and provides for disposition of the proceeding 
without further notice to the defaulting party and without other formal 
proceeding. Although the Commission has customarily issued a report 
in such circumstances, in my opinion, the rules indicate that an order 
discontinuing the proceeding is all that is necessary. 

In several such proceedings decided by report, the Commission has 
given notice to the defaulting party that it does not look kindly upon 
frivolous protests. Such protests are conceivably filed in the expecta- 
tion of harassing respondents who have submitted rate proposals in good 
faith. For this reason and also as a matter of personal approach, I 
would not hold the respondent in such cases to the stringent degree of 
proof deemed necessary for the burdened party in a hotly contested 
proceeding. On the contrary, I think the circumstances justify a liberal 
view of his evidence in order to avoid the least intimation of contributing 
unwarranted interference with his managerial discretion. 

Having reached this point it is logical to ask ourselves: 


3. Is the evidence of the parties acceptable under the rules of 
evidence and the Commission’s General Rules of Practice? 


Probably the most common challenge is directed toward the testi- 
mony of witnesses being unacceptable as hearsay or opinion. Since most 
of these motor carrier rate proceedings are handled under modified 
procedure, the Commission is frequently referred to Rule 1.50 of its 
General Rules of Practice. It reads: 


The facts asserted in any pleading filed under modified pro- 
cedure must be sworn to by persons having knowledge thereof, which 
latter fact must affirmatively appear in the affidavit. Except under 
unusual circumstances, such persons should be those who would ap- 
pear as witnesses orally to substantiate the facts asserted should 
hearing become necessary. The original of any pleading filed under 
modified procedure must show the signature, capacity, and impres- 
sion seal, if any, of the person administering the oath, and the 
date thereof. 


When controversy arises in the form of motions to strike or to dismiss 
based on this rule, consistently with administrative procedure as dis- 
tinguished from court procedure, the Commission tends to be liberal 
in its interpretation. 

Having disposed of these preliminary or procedural issues, we turn 
to consider the merits of the substantive evidence. The substantive evi- 
dence will be expected to show that the proposal is just and reasonable, 
reasonably related to the rate structure, harmonious with the National 
Transportation Policy, and not destructively competitive. Either the 
proposal will involve a rate increase or a rate reduction. In an era of 
extreme competition, proposals to make rate reductions are more often 
encountered, but many of the standards applicable to reductions apply 
with equal force to prospective increases. Thus, it is still necessary for 
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the respondent to show that the increased rate is compensatory, although 
this very likely will be assumed, and that an increase is warranted by 
such factors as rising costs, volume of movement, value, and price of 
the particular commodity. Of equal importance are all the transpor- 
tation conditions peculiar to the article and the changing intensity and 
character of the competition. Moreover, it is incumbent upon the re- 
spondent to demonstrate that the proposal is reasonably related to the 
rate structure and not above a maximum reasonable level. Since motor 
carriers today are highly competitive with other modes of carriage and 
with each other, the criteria relating to rate reductions are apt to be 
of more current interest. As soon as the subject of a proposal is recog- 
nized as a reduction, a question immediately arises as to its compensative- 
ness. First we ask: 


4. Is the proposed reduced rate fully compensatory? 

By a fully compensatory rate, I refer to one that covers fully dis- 
tributed costs and that provides an average or better than an average 
profit in addition. Fully distributed costs include the cost of moving 
the particular commodity from origin to destination plus a percentage 
factor to compensate for the empty return movement, a proportionate 
share of the overhead or administrative expenses including terminal 
expense, special charges, and a normal percentage profit. Ideally such 
costs are indicated for the actual route of movement in per truck, per 
truck-mile, and per ton-mile statistics. Where low-grade and medium- 
grade commodities are involved, a showing that the rate covers or more 
than covers fully distributed costs strongly suggests that the matter 
should reside in the managerial discretion of the respondent without 
being subjected to interference from the Commission. By contrast, if 
high-grade commodities, such as luxury items, happen to be the subject 
of the proposed reduction, I feel that the rate proposal should be care- 
fully scrutinized to assure that articles which yield an above-average 
return do not gravitate to the lowest possible level. 

In the more usual case, however, competitive factors are involved, 
and, in such circumstances, different criteria are necessarily employed. 
Where, for example, a reduced rate is sought for the purpose of meeting 
competition, the standard is altered from that above mentioned to: 


5. Is the proposed rate reasonably compensatory? 


A rate described as reasonably compensatory is said to cover the 
out-of-pocket or line-haul costs for movement of the particular com- 
modity from origin to destination with a percentage factor included to 
compensate for the return of an empty vehicle. The carrier must look 
to other commodities, therefore, to make up the proportionate share of 
overhead expenses lost in the movement. Under the theory of rate regu- 
lation which has grown up in this country, a rate which is only reason- 
ably compensatory will not be condemned, however, so long as it can be 
justified by other factors such as the pressure of competitive necessity. 
In the larger sense this constitutes unsound economies, but at times some 
of the high-cost carriers must be permitted to publish rates competitive 
with the low-cost carrier so long as such rates generally do not fall 
below their out-of-pocket costs. Theoretically the low-cost carrier sets 
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the rates to cover its fully distributed costs, and the high-cost carriers 
in order to remain competitive are obliged to compromise by publishing 
rates that provide something less than their total costs. Many rates are 
so questionably low that they barely cover out-of-pocket costs. Traffic 
moving at out-of-pocket costs should not be confused with the cost of 
moving ‘‘added traffic.’” The Commission has seldom given approval 
to rates based solely on the ‘‘added traffic’’ theory, that is to say, rates 
which barely cover the line-haul cost of moving a specific article in one 
direction from origin to destination. Often carrier management is faced 
with the dilemma of letting the traffic go to a competitor or of continuing 
to hold the traffic at rates which afford insufficient revenue. Some ecar- 
riers feel that it is better to retain the traffic at any price, even to hauling 
it at a rate below the line-haul cost of moving it, as they jockey for a 
competitive advantage. In such circumstances, unless some subterfuge 
such as top-loading the truckload with less-than-truckload freight is 
resorted to, the carrier faces eventual bankruptcy. In passing I might 
add that top loading is not looked upon with favor. Perhaps the 
primary test of reasonableness, therefore, is the compensatory nature of 
the rate. A modern trend, as businesses have become cost conscious, 
has been the tendency to rely more heavily on cost data to prove com- 
pensativeness. This is an expedient method of proof and one highly 
acceptable when the statistics are supported by underlying data which 
set out the methods employed and permit verification of the cost ac- 
counting procedure. Nevertheless, the use of cost data is only one of 
several ways available to establish in part the justness and reasonable- 
ness of a rate. 


6. Are rate comparisons available to show justness and 
reasonableness? 


When costs are related to the actual movement of a given commodity 
they do provide the most accurate appraisal possible. Historically, the 
Commission has refused to adopt any precise formula, mathematical or 
otherwise, to use in determining the justness and reasonableness of a 
given rate on particular traffic without giving due consideration to (1) 
the factual situation surrounding the movement of such traffic, and (2) 
the prevailing level of rates maintained by other carriers for the same 
or similar transportation services. As stated by the Commission in 
Albany Port District Comm. v. Ahnapee & W. Ry. Co., 219 I. C. C. 151 
at page 164: 


The question whether a rate is unjust and unreasonable and 
therefore declared by the statute to be unlawful, is a question of 
fact. It is not to be answered by the use of mathematical formulas, 
but by ‘‘the application of good judgment and fairness, common 
sense and a sense of justice, to the facts of record.’’ And often, in 
determining the reasonableness of rates on a particular kind of 
traffic, the most important facts of record are those pertaining to 
rates on like traffic in the same general territory. This is especially 
true where, as here, the assailed rates are on a higher general level, 
distance considered, than an entire rate structure with which they 
are thus compared. 
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Obviously, the use of cost data should not be relied upon to the 
exclusion of other methods of proof. In fact compensativeness may be 
presumed from all the circumstances surrounding a rate proposal as 
well as through the use of rate comparisons. The Commission has said 
many times that the best test of reasonableness of a rate is a comparison 
thereof with other rates on like traffic in the same general territory or 
between points similarly situated. To have real probative value such 
rate comparisons must be supported by a showing of similarity of trans- 
portation conditions and characteristics, evidence of movement to show 
that they are not mere paper rates, and affirmation that the compared 
rates are not depressed to meet competition. Some of the relative trans- 
portation characteristics frequently advanced in connection with com- 
pared rates are value, weight, density, packaging, damage claims, classi- 
fication rating, and competitive relation marketwise. When properly 
introduced, it may be observed that rate comparisons and a showing of 
the proposal’s relationship to other rates on related commodities and to 
the rate structure generally are highly desirable elements of proof. 


7. Of what worth are system average costs and revenues? 


While the average costs and revenues of a respondent motor carrier 
do not constitute the best evidence on the subject they cannot be entirely 
disregarded and at times prove very useful. Where the carrier hauls 
specialized commodities such as liquids in tank trucks, for example, the 
average costs and revenues may reflect to a great degree of accuracy 
the actual costs and revenues from an anticipated movement. Likewise 
for haulers of general commodities, where actual costs are not available, 
the system average costs may be compared with the calculated revenues 
and if the latter exceeds the former by a considerable amount, a conclu- 
sion that the proposed rate is compensatory is logical. This conclusion 
is reinforced if truckload rates are in issue because the system average 
embraces along with truckload costs the higher costs of moving less-than- 
truckload traffic. In the absence of exceptional conditions such as those 
mentioned, however, system average costs are too unrelated to specific 
costs of movement to be acceptable as a wholly reliable method of proof. 


Check List Not Exhaustive 


This discussion has been confined to some of the issues most fre- 
quently encountered in motor carrier rate proceedings. The checklist 
provided is by no means exhaustive, nor is it intended to be, and many 
additional ramifications of the questions referenced may be experienced 
in a given proceeding. As with every administrative proceeding involv- 
ing deliberation of facts and laws, each stands or falls in relation to the 
governing criteria on the basis of its own merits in accordance with the 
record made. It would be unwise to suggest that the examination could 
ever become even so slightly mechanical. Such elements as judgment, 
fairness, common sense, and justice are major considerations that van- 
quish any attempt to establish mathematical formulae for the adjudica- 
tion of such matters. I trust, however, that some light has been directed 
on the criteria normally employed by the Commission in examining such 
proceedings and that you will be able to make practical application of 
the principles I have touched upon. 








Relief from the Provisions of Section 4 of 
The Interstate Commerce Act* 


By J. M. Frepuer, Examiner 
Interstate Commerce Commission 


Revised by R. W. Granam, Examiner 
Interstate Commerce Commission 


Section 4 (1): 


The long-and-short-haul provision of section 4 (1), part I, of the 
Interstate Commerce Act, makes it unlawful for any common carrier 
subject to part I or part III to charge, for the transportation of passen- 
gers or property, less for a longer than for a shorter distance over the 
same line or route in the same direction, the shorter being included 
within the longer distance. 

The aggregate-of-intermediates provision of the same section makes 
it unlawful for any common carrier subject to part I or part III to 
charge any greater compensation as a through rate than the aggregate 
of the intermediate rates. 

The rates of common carriers by water were made subject to the 
provisions of section 4 (1) by the Transportation Act of 1940. 

Section 4 (1) also provides that upon application to the Commission, 
common carriers may, in special cases, after investigation, be authorized 
by the Commission to depart from the requirements of that section, but 
the Commission may not permit the establishment of any charge to or 
from the more distant point that is not reasonably compensatory for the 
service performed, nor grant such authorization on account of merely 
potential water competition not actually in existence. 

By amendment dated July 11, 1957, the necessity of seeking relief 
from this section was limited to the short-tariff or direct routes. 


Section 4 (2): 


This section concerns rail rates reduced to meet the rates of com- 
petitive water routes. It provides that when a rail carrier shall, in com- 
petition with a water route, reduce rates between competitive points, it 
shall not be permitted to increase them unless after hearing by the 
Commission it shall be found that the proposed increase rests upon 
changed conditions other than the elimination of water competition. 


Long-and-Short-Haul Provision 


The long-and-short-haul provision of section 4 is the one with which 
we are primarily concerned, and for the most part, the applications filed 
for such relief in the past have been based upon competition or circuity. 





* This study was prepared by direction of the Chief Examiner of the Interstate 
Commerce Commission, to aid in the training of new members of the examining 
staff. It was revised as of December, 1957, and has not been considered by or 
passed upon by the Commission. 
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The need for relief based on circuity occurred when there was com- 
petition between railroads for the same traffic from the same origin to 
the same destination, brought about by a railroad operating over a cir- 
cuitous or indirect route which found that, in order to participate in 
competitive traffic, it had become necessary for it to meet the rate at a 
competitive point fixed by the short-line or rate-making route; which 
rate because of the shorter distance over the direct line or route was 
lower than the rate over the longer route. In order for a railroad to 
meet the lower rate without reducing the rates to intermediate points, 
it was necessary to make application to the Commission for authority to 
depart from the long-and-short-haul provision. 

By amendment dated July 11, 1957, the long-and-short-haul pro- 
vision was modified by providing that a carrier or carriers operating over 
a circuitous line or route may, subject only to the standards of lawful- 
ness set forth in other provisions of parts I or III of the act, and without 
further authorization, meet the charges of such carrier or carriers of 
the same type operating over a more direct line or route, to or from the 
competitive points. In construing this amendment of the long-and-short- 
haul provision, division 2, in three recent decisions, held in effect that 
the Commission’s consideration of fourth section applications seeking 
relief from that provision has been limited to short tariff or direct routes. 
See Iron and Steel to Southwest Gulf Ports, decided September 10, 1957, 
301 I. C. C. 669; Sulphuric Acid, Nitro, W. Va., to Jeffersonville, Ind., 
decided October 29, 1957, 302 I. C. C. 143; and Barytes, Arkansas and 
Missouri to Louisiana, decided November 7, 1957, 302 I. C. C. 287. 
Thus, for the future, as the long-and-short-haul provision of the act now 
stands, relief is necessary only with respect to departures on the short 
tariff or direct routes and consideration by the Commission will be 
limited thereto. As relief heretofore sought has been directed to both 
the direct and the circuitous or indirect routes, the precedents cited 
hereinafter deal generally with relief over both types of routes. The 
cited reports should now be considered only insofar as they pertain to 
the direct routes. 


General 


Prior to the amendment of June 18, 1910, section 4 of the ‘‘ Act to 
Regulate Commerce’’ (as the Interstate Commerce Act was originally 
entitled) lodged in the carrier the right to exercise a primary judgment 
subject to administrative control and ultimate judicial review, concern- 
ing the necessity and propriety of making a lower rate for a longer than 
a shorter haul, thus giving the carrier power to exert its judgment as 
to things of a public nature; but the amendment withdrew that right 
of primary judgment and lodged it in the Commission to be exercised 
on request and after due investigation and consideration of the public 
interest concerned and in view of the preference and discrimination 
clauses of sections 2 and 3 of the act. Intermountain Rate Cases, 234 
U. 8. 476; see also United States v. Union Pacific R. R. Co., 234 U. 8. 495, 
and United States v. Louisville & Nash. R. R., 235 U. 8. 314. 








646 I. C. C. PRACTITIONERS’ JOURNAL 





After passage of the June 18, 1910, amendment to Section 4, ef- 
fective August 17, 1910, the rail lines were given until February 17, 
1911 to file applications for the continuance of such of their rates as 
were in contravention of section 4 on August 17, 1910, and applications 
so filed protected departures in those rates until the applications were 
passed upon by the Commission. See order of the Commission of Octo- 
ber 14, 1910, with respect to the filing of those applications, and F. S. 
Order No. 3700 of February 3, 1914, with respect to making changes in 
rates in the ordinary course of business. 

In the administration of section 4 in connection with competitive 
adjustments, the Commission has rigidly safeguarded two general prin- 
ciples. First, the competition relied on to differentiate the through 
traffic from that from or to the intermediate point must exist as to the 
one and not as to the other, or in different degrees, and must be com- 
pelling and beyond the control of the rail carrier to avoid. Secondly, 
the rate adjustment proposed must be appropriate to meet the competi- 
tive situation which exists, and the competitive rate must not be lower 
than necessary to meet the competition. Commodity Rates in Official 
Territory, 209 I. C. C. 702 (705). 

The essential justification for lower rates to a more distant point 
than to an intermediate point is the existence at the more distant point 
of depressed rates, which the carrier is powerless to affect, and failure 
to meet which would prevent the carrier from participating in the traffic 
to the more distant point. Transcontinental Rates, 46 I. C. C. 236 (270). 

The test which the Commission must now apply to determine 
whether the carrier may be given the advantage of an exception to the 
general rule of section 4 is the same test that it may apply with respect 
to any other discrimination or inequality. There is incorporated in 
section 4 every standard set up by Congress as a guide to the Commission 
which is to be found in any section of the act. The leeway or discretion 
which may properly be exercised by the Commission under any other 
section may properly be exercised under this section. For instance, it is 
for the Commission, acting within the limitations of the law, to determine 
what is a reasonable practice for a common carrier to pursue. Railroad 
Commission of Nevada v. 8. P. Co., 21 I. C. C. 329 (338). 

Before relief from operation of the long-and-short-haul provision 
of section 4 of the act may be granted, the Commission must be satisfied 
that there will not thereby be created infractions of other provisions of 
the act; particularly those of section 3 prohibiting undue or unreason- 
able preference or advantage or of prejudice or disadvantage to persons 
or localities. Commodity Rates to Pacific Coast Terminals, 107 I. C. C. 
421 (436). 

The Commission will not, of course, grant relief with respect to any 
rate which violates any other section of the act. Commodity Rates on 
Lumber and Other Forest Products, 165 I. C. C. 561 (569) ; Bituminous 
Coal to Buffalo, N. Y., 219 I. C. C. 554 (560). 

The Commission may prescribe in any way that is definite and 
certain the extent to which the intermediate rate may exceed the long- 
distance rate in cases where this is necessary to prevent unreasonable 

















MARCH, 1958 647 





rates or unjust discrimination. City of Spokane v. N. P. Ry. Co., 
21 1. C. C. 400. 

In granting fourth-section relief, it is necessary to consider not only 
the letter but the spirit of the law and the interests of the destination 
territory. Coffee from Galveston and Other Gulf Ports, 64 I. C. C. 
26 (30). 

As shown in Commodity Rates on Lumber and Other Forest 
Products, supra, competition is the ground generally recognized as creat- 
ing a special case within the meaning of section 4. However, as also 
pointed out in that report, relief may be granted for other reasons. At 
page 565 the Commission stated: 


‘*Competition has always been the principal ‘special case’ which 
we have recognized in granting relief, but, as will be noted from the 
above quotations, it has never been regarded as the only ground for 
relief. To illustrate other ‘special cases’ which we have recognized, 
relief has been granted to facilitate the establishment of reduced 
rates for the movement of food and other necessaries of life to locali- 
ties suffering from droughts or floods or from conditions created by 
serious traffic congestions. Relief has also been granted to expedite 
the publication of rates which we have authorized or prescribed, and 
where there was an urgent public necessity for their prompt estab- 
lishment. Thus, such relief was granted at the time of the general 
changes made pursuant to our decisions in Increased Rates, 1920, 
58 I. C. C. 220, and Reduced Rates, 1922, 68 I. C. C. 676.’’ 


It was further stated on the same page: 


*‘Tt may be taken as established, therefore, that in cases which 
may be distinguished from the generality by certain definite charac- 
teristics, we may grant relief dependent upon our judgment ‘in the 
exercise of a sound legal discretion as to whether the request should 
be granted compatibly with a due consideration of the private and 
public interests concerned and in view of the preference and dis- 
crimination clauses of the second and third sections,’ either upon 
the ground of competition or ‘for other adequate reasons.’ ”’ 


All sorts of competition, that between carriers subject to the act as 
well as competition of markets, should be taken into account in deter- 
mining whether the circumstances and conditions are dissimilar. Kindel 
v. A. T. & 8. F. Ry. Co., 8 I. C. C. 608. 

The burden is upon the applicants to show that relief should be 
granted from the provisions of this section. 


Rules of Practice 


The current revision of the Commission’s Rules of Practice, effec- 
tive October 1, 1956, does not detail the information these applications 
should contain, but Rule 1.38 thereof directs that an application filed 
with the Commission shall be prepared in accord with, and contain the 
information called for in the form of application prescribed, or instruc- 
tions issued, by the Commission. Hence, Rule XVIII of the Commis- 
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sion’s Rules of Practice, revised to April 1, 1936, gives the outline of the 
pertinent information to be furnished in each application conditioned 
upon the ground relied upon for the relief, such as water competition, 
market competition, motor-truck competition, or the weak financial con- 
dition or high operating costs of the petitioning line. Form No. 6, 
Appendix 2, Rules of Practice (1936) is to be followed in the prepara- 
tion of such applications. 


Competition 
Cross-country: 


Livestock grazing on plains may be driven to shipping point having 
lower rate. Relief granted. Livestock from New Mezico to Fort Worth, 
Tex., 198 I. C. C. 718. 

Relief from the long-and-short-haul provision was granted to main- 
tain class rates from certain points in Maryland, Virginia, and West 
Virginia on the Baltimore & Ohio, Pennsylvania, and Western Maryland 
railroads to points in the South the same as maintained from common 
or cross-country competitive points on the Norfolk & Western and 
Southern Railways in the Hagerstown, Rippon, or Riverton groups, to 
the same destinations. Class Rates between Hagerstown, Md., Group 
and the South, 246 I. C. C. 474. 


Market: 


Market competition is a euphemism for railroad policy. The history 
of the fourth section makes clear that it was born out of a desire, and 
has been amended out of the purpose, to restrict the force and effect of 
market competition. Congress has not seen fit to say that this economic 
force shall not be allowed to have its play in the making of rates. Market 
competition must be considered as one of those circumstances affecting a 
rate situation with which the Commission is called upon to deal. The 
policy of Congress seems to be that a railroad may be compelled by trans- 
portation competition to make its rates lower than it otherwise would 
between two competitive points, and that this will justify a breach of the 
prohibition of the fourth section; but the desire of a number of shippers 
to reach a market is a force to which the carrier may not yield unless it 
ean establish clearly that the adoption of such policy will not unfairly 
discriminate against one community and in favor of another and will 
not produce those results which the law intended to destroy. Unless it 
does make such proof, the Commission is not justified under the law in 
excusing it from adopting its rates to the more distant point as the basis 
for rates to the nearer points. Railroad Commission of Nevada v. 
8S. P. Co., 21 I. C. C. 329. 

Strictly speaking, there is no such thing as market competition 
which is distinct from competition between the lines of transportation 
serving the market. A market can only compete through the agency 
which transports for it. The carrier makes a rate from a given market, 
not of favor to that locality, but because it desires to obtain traffic which 
would not otherwise come to it. There would seem, therefore, to be little 
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distinction between the competition of markets and the competition of 
rival railroads. The whole situation must be considered by the Com- 
mission in passing upon application for relief. City of Spokane v. 
N. P. Ry. Co., 21 I. C. C. 400 (414). 

Competition between carriers serving different markets of produc- 
tion constitutes a valid basis for relief from section 4. Corporation Com- 
mission of New Mezico v. Atchison, T. & 8. F. Ry. Co., 34 I. C. C. 292. 

Relief to establish reduced rates on sugar from Pacific Coast and 
Intermountain territory to Chicago, to meet competition with sugar from 
a Orleans, granted. Sugar from California to Chicago, 211 

. C. C. 239. 

Relief was granted with respect to class rates to meet competition 
with foreign producers, so exporters can successfully compete in foreign 
markets at prevailing prices, to aid American producers. Cottonseed 
and Peanut Meal and Cake for Export, 214 I. C. C. 293. 

Relief was granted in rates on cement from cement producing 
points in Alabama, Georgia, and Tennessee to Miami, Fla., group to meet 
the competition of foreign and domestic markets over trans-Atlantic and 
coastwise ocean routes. Cement to Miami, Fla., 216 I. C. C. 742, 277 
I. C. C. 68. 

A special case which might justify departures upon grounds of 
market or other competitive conditions, contemplates that such depar- 
tures will not result in violations of other provisions of the act, par- 
ticularly section 3. Iron and Steel to Minnesota, 231 I. C. C. 425. 

Relief granted to establish reduced rates on coal from Alabama 
mines to Panama City, Fla., to meet competition of fuel oil shipped to 
Panama City from Pensacola and other points. Fine Coal to Panama 
City, Fla., 237 I. C. C. 208. 

Where manufacturers of refrigerators and refrigerator equipment 
at El Paso and San Antonio compete with eastern manufacturers at 
Chicago, Dayton, Detroit, and Trenton, relief was granted. See 
Refrigerators from El Paso and San Antonio, 270 I. C. C. 53. 

For other applications based on market competition, see Pacific 
Coast Fourth Section Applications, 129 I. C. C. 3 (23); Iron and Steel 
to Texas Ports, 206 I. C. C. 249, 226 I. C. C. 298, 229 I. C. C. 199; 
Canned Goods from Colorado, 209 I. C. C. 507; Tin and Tim Articles to 
Gulf Ports, 222 I. C. C. 733 (735) ; Cordage from New Orleans and Port 
Chalmette, La., 223 I. C. C. 611; Cordage from Houston, Tezx., 225 
I. C. C. 668; Building Paper from Dallas, Tex., 225 I. C. C. 705; Build- 
ing and Sheathing Paper from Dallas, Tex., 264 I. C. C. 474; Barytes, 
Arkansas and Missouri to Louisiana, supra. 


Pipe Line: 


Applications concerning competition of rail carriers with pipe lines 
transporting petroleum and natural gas are considered in Petroleum and 
its Products, 183 I. C. C. 24; Coal from Illinois, Indiana, and Kentucky, 
192 I. C. C. 586; Gasoline from Superior, Wis., 222 I. C. C. 487; Coal 
to New Ulm, Minn., 234 I. C. C. 487. 
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Truck: 


When increasing rates for shorter distances or decreasing rates for 
the longer hauls to avoid anomalies in the basic mileage scale would re- 
sult in surrendering the short-haul traffic to trucks or lowering rail reve- 
nues on longer hauls, a special case is made out. Cotton to Texas and 
Louisiana Ports, 222 I. C. C. 689. 

For other truck competitive situations, see Automobiles and Parts 
to Louisiana and Arkansas, 211 I. C. C. 323; Automobiles and Chassis 
to Chicago, Il., 215 I. C. C. 495, 227 I. C. C. 223; Livestock from Tenmes- 
see and Virginia, 219 I. C. C. 189; Soap and Soap Powders in the South, 
225 I. C. C. 418; Horses and Mules from Atlanta, Ga., 241 I. C. C. 470. 


Water: 


Where relief is sought based on water competition, the Commission 
has certain rules for its guidance: 

1. Is it true that the long-distance rate is forced by water com- 
petition ? 

2. Is the long-distance rate which has been established in view of 
water competition less than would otherwise be reasonable? 

3. Are the rates at the intermediate points reasonable? 

4. Do the rates unduly prefer one locality to another? 

In re Transportation of Wool, Hides, and Pelts, 23 I. C. C. 151 (177, 
178). See also Paper and Paper Articles to New Orleans, 88 I. C. C. 345, 
for competition of northern paper mills with eastern and European mills 
in the sale of paper at New Orleans. 

In Sugar Cases of 1933, 195 I. C. C. 127, before the Supreme Court 
in Mississipi Valley Barge Line Co. v. U. 8., 292 U. S. 282, rail lines 
were granted relief to establish lower rates from San Francisco Bay 
points and western points to Chicago and St. Louis than to intermediate 
points, to meet water and truck competition. 

In Rags and Paper to Newark, N. Y., 208 I. C. C. 327, division 2 
stated that the essential elements of competition are all present when a 
going water carrier has made a bona fide offer to perform a competitive 
service and is ready, willing, and able to carry the traffic if the offer is 
accepted, especially if every facility for the performance of the service 
is at hand; and that nothing in the statute indicates that an actual move- 
ment of the particular commodity by water is necessary to establish the 
existence of water competition, but that such movement or absence of 
movement only shows whether or not the water carrier was successful in 
obtaining traffic for which it was competing. See also Magnesite from 
Cape May, N. J., to Curtis Bay, Md., 266 I. C. C. 336. 

In some cases relief has been limited so that when the water rate 
is increased, the rail rate must be increased in the same amount. Pig 
Tron to Worcester, Mass., 231 I. C. C. 593 (597); Pacific Coast Fourth 
Section Applications, 165 I. C. C. 373 (412); All Rail Commodity Rates 
between Calif., Oreg., and Wash., 268 I. C. C. 515 (529). 

For other water-competitive situations see Corn to New Orleans, La., 
198 I. C. C. 615; Sugar from California to Chicago, 211 I. C. C. 239; 
Newsprint Paper to Chicago, Ill., 215 I. C. C. 347; Citrus Fruit from 
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Florida to North Atlantic Ports, 211 I. C. C. 535, 218 I. C. C. 637, 
229 I. C. C. 63, 237 I. C. C. 245, and 266 I. C. C. 627; Coke to Portland 
District, Maine, 214 I. C. C. 32; Crude Sulphur to Rochester, N. Y., 
222 I. C. C. 284, 225 I. C. C. 711; Rags and Paper to Newark, N. Y., 
supra; Sewage Sludge to Southern Ports, 195 I. C. C. 311; Petrolewm 
Products to North Plymouth, Mass., 219 I. C. C. 422; Sulphuric Acid, 
Nitro, W. Va. to Jeffersonville, Ind., supra. 


Season of navigation: 


Relief granted during season of open navigation on the Great Lakes 
and Erie Canal, ete. See Scrap Iron and Steel from Cohoes to Buffalo, 
N. Y., 214 I. C. C. 23; Bitummous Coal to Buffalo, N. Y., 214 I. C. C. 
554; Scrap Iron to Buffalo, N. Y., 219 I. C. C. 111; Plumbing and Elec- 
trical Materials from Sheboygan, Wis., 220 I. C. C. 264; Pig Iron to 
Worcester, Mass., 231 I. C. C. 593; Rags and Paper to Newark, N. Y., 
supra; Rock Salt from Retsof and Ludlowville, N. Y., 226 I. C. C. 699. 


Requirement that season be defined in tariffs: 


See Newsprint Paper to Chicago, Ill., supra; Rock Salt from Retsof 
and Ludlowville, N. Y., supra. 


Differential Routes 


In Differential Routes to Central Territory, 211 I. C. C. 403, relief 
was granted applicants forming so-called standard lake-rail, differential 
lake-rail, differential all-rail, and ocean-rail routes to maintain rates 
differentially related to all-rail rates. 


Grouping 


Relief from the long-and-short-haul provision of section 4 is some- 
times made necessary to maintain an established group adjustment of 
rates. 

In Commodity Rates on Lumber and Other Forest Products, supra, 
it was held that the maintenance of reasonable and proper grouping of 
points of origin or destination constitute a ground for relief from the 
provisions of section 4. This may involve relief in a situation where 
there is no actual competition between carriers serving the particular 
point at which a lower rate is maintained than at an intermediate point. 
However, commercial or competitive conditions are largely the reasons 
for grouping although groups are also established in some instances ‘‘for 
convenience and simplicity of rate publication.’’ At page 669 it was said: 


To paraphrase the language of the Supreme Court, in the exer- 
cise of a sound legal discretion the Commission may grant permis- 
sion to charge a higher rate at intermediate points upon the ground 
that such rates are part of an established group adjustment, if it is 
satisfied that this is compatible ‘‘with a due consideration of the 
private and public interests concerned and in view of the preference 
and discrimination clauses, of the second and third sections,’’ and, 
no doubt, of the provisions of the first section also. 
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In determining routes over which relief will apply, in instances 
where the rates are on a proper group basis, the average distance from 
or to the key or base points in the groups, may be used in lieu of the 
actual distance from and to individual points. Iron and Steel Rates, 
209 I. C. C. 657 (676) ; Cement to New England Territory, 209 I. C. C. 
682 (690, 694). 

Maintenance of proper groupings has been recognized as ground for 
special relief. Different rate levels which apply within the various terri- 
tories also have been recognized as such a ground. See Rates from, to 
and Between Points in Southern Territory, 191 I. C. C. 501, and Sugar 
from New Orleans, La., 219 I. C. C. 203. 


Passenger Fares 


For a general discussion of the applicability of the provisions of 
section 4 to passenger fares see Passenger Fares and Surcharges, 214 
I. C. C. 174 (246). 

Long-and-short-haul relief granted: Fares, Louisville and East St. 
Louis and St. Louis, 274 I. C. C. 486. 

Agegregate-of-intermediates relief granted: Drawing Room and Com- 
partment Charges, East and South, 276 I. C. C. 514. 


Port Relations 


Where applicants seek relief on the ground of port equalization, the 
burden is placed upon them to show that equalization, if made effective, 
would (1) conform to the provisions of the act, and (2) operate in the 
public interest. Where the revenue losses of other rail carriers would 
exceed the revenue gains of applicants under the proposed adjustment, 
the application is not in the public interest. Export and Import Rates 
from and to Gulf Ports, 211 I. C. C. 395. Relief here denied granted on 
reconsideration in 227 I. C. C. 61, but principles stated in first report 
apparently were not rejected. 

Relief was granted to enable applicants to preserve a long estab- 
lished port relation. Import Rates from Southern Ports to Minneapolis, 
Minn., 218 I. C. C. 284; Gulfport, Miss., Export, Import, and Coastwise 
Rates, 211 I. C. C. 648; Export and Import Rates from and to Gulf 
Ports, 227 I. C. C. 61; Cotton Fabrics from Texas to Louisiana Ports, 
246 I. C. C. 593. 


State and Interstate 


Applications are also filed by interstate carriers for authority to 
meet the rates maintained over intrastate routes between points in the 
same state. See Sewer Pipe from Texarkana, Ark.-Tezx., 205 I. C. C. 279. 


Exceptional Conditions 


Grounds, other than competition, for granting relief, i.e., floods, 
droughts, conditions created by serious traffic congestions, and urgent 
necessity for prompt publication of a new general rate adjustment, are 
discussed in Commodity Rates on Lumber and Other Forest Products, 
165 I. C. C. 561 (565). 
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Long-continued drought conditions that make it necessary to ship 
hay into South Dakota constitute a special case warranting fourth-section 
relief. Hay and Straw to South Dakota, 210 I. C. C. 739. 

A mere statement to the effect that financial condition of a road is 
unfavorable is not in itself sufficient to warrant relief. North Carolina 
Pine Asso. v. A. C. L. R. R. Co., 85 I. C. C. 270 (292). 

Weak line relief is discussed in Coal and Coke to Mississippi Valley, 
191 I. C. C. 589 (604). 


Applications for General Relief 


In Commodity Rates in Southern and Official Territories, 209 
I. C. C. 336, 229 I. C. C. 19, applicants desired to make commodity rates 
available as expeditiously as possible between a limited number of points 
in southern and official territories when such rates might become neces- 
sary, and promptly to establish rates to meet the competition of other 
transportation agencies, such as truck and barge lines, which had made 
serious inroads into the traffic of the rail carriers. Applicants explained 
that unless relief was granted it would be necessary to file a separate 
application for relief in each case. The Commission’s authority to grant 
relief, however, is limited to ‘‘special cases.’’ Because of the general 
nature of these applications, it was decided that they did not present 
a special case justifying relief. See also Commodity Rates in Official 
Territory, 209 I. C. C. 702 (707) (dissent). 

With respect to a general application for relief throughout a broad 
territory, based on truck-competitive conditions, the Commission found 
that the jurisdiction invoked is legislative, and not administrative. Such 
an application is not directed to any special situation, but is general in 
character and indefinite as to detail. Relief was denied. Commodity 
Rates in Official Territory, supra. 


MISCELLANEOUS 
Classification Exceptions 


With respect to departures resulting from classification changes, see 
Fourth Section Departures, 129 I. C. C. 187. 


Future Relief 
Additional Commodities: 


Relief to include additional commodities under relief previously 
authorized was granted in some instances and denied in others. Cotton- 
seed Cake and Meal, Molasses Dipped, 188 I. C. C. 545; Iron and Steel 
in the South, 201 I. C. C. 92 (95); Paper to the Southwest, 211 I. C. C. 
570; Iron and Steel between North and South, 222 I. C. C. 174; Lumber 
from Maine and Canada to Official Territory, 223 I. C. C. 467. 


Additional Points: 


Where applicants request relief broad enough to include rates from 
additional producing points from which it may be desired to publish 
rates on the same basis, relief is generally denied. Lime from Trunk 
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Line to Central Territory, 231 I. C. C. 197; Fertilizer between Official 
and Southern Territory, 232 I. C. C. 301 (315); Iron and Steel from 
Official Territory to the West, 245 I. C. C. 569; Rolling Mill Rolls in 
Official Territory, 248 I. C. C. 162; Various Commodities from South 
to North, 251 I. C. C. 627 (636); Tanning Extracts from Southern 
Territory, 258 I. C. C. 17 (19). 


Additional Routes: 


Prayer for relief over such additional routes as may be established 
in the future is too general in character, and does not relate to a special 
ease. Lumber from Virginia, 226 I. C. C. 489; Coke and Coke Products, 


215 I. C. C. 665 (666) ; Pig Iron from Buffalo and Harriet, N. Y., 288 
I. C. C. 464. 


The setting of a fourth-section application for hearing is not a 
mere formality but is for the purpose of affording interested parties an 
opportunity to appear and present evidence in support of or in oppo- 
sition to the granting of the relief sought. It is not good practice to 
permit the material modification of the scope of an application, at the 
hearing, without previous notice, particularly in the face of an objection 
by parties who would be adversely affected, and who are not prepared to 
meet such an enlarged issue. It may be that certain parties would not 
be opposed to the granting of relief as sought in the application and 
would not attend a hearing based thereon, whereas they might desire 
actively to oppose some other and different relief proposed at the hearing 
if they had notice thereof. Imported Vegetable Ous from Gulf and 
Eastern Ports, 219 I. C. C. 359 (365). 


“‘Holding-Out”’ Rule 


In some cases where relief is granted to maintain rates at more- 
distant points on an easily defined basis subject to a condition that the 
rates at higher-rated intermediate points shall not exceed rates con- 
structed on that same basis, the carriers have been permitted to publish 
in the tariff a ‘‘holding-out’’ rule, in order to avoid the trouble and 
expense of publishing specific rates at each intermediate point from and 
to which there is no movement. The rule provides in substance that 
upon reasonable request or upon the showing of a movement from or to 
any of the higher-rated intermediate points, a commodity rate which will 
not exceed the rate constructed on the same basis as used in determining 
the rate from or to the more-distant points will be published, and, on 
the shipments which moved before those rates become effective, the car- 
riers will file an application on our special docket to make the proper 
refund. Such a rule is an understandable offer by the carriers to ship- 
pers and receivers at intermediate points to protect rates based on the 
same scale or basis of rates on shipments moving from or to those inter- 
mediate points. The rule definitely fixes the maximum rate to be charged 
at any such intermediate point. See Starch from Clewiston, Fla., and 
Laurel, Miss., 256 I. C. C. 469 (473); Green Salted Hides from South 
to East, 268 I. C. C. 745 (749). 
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Intermediate Rule 


Intermediate rules are permitted to be published in the carriers’ 
tariffs to save them the expense of publishing specific rates from or to 
intermediate points and to protect them against violations of the long- 
and-short-haul provision of section 4 of the act. See Fretz-Moon Tube 
Co., Inc. v. Buffalo & 8. R. Corp., 203 I. C. C. 562 (565) ; Armour & Co. 
v. Chicago, B. & Q. R. Co., 215 I. C. C. 587 (539) ; American Oil Co. v. 
Baltimore & O. R. Co., 238 I. C. C. 503 (506). 

An intermediate rule published in a rail-water tariff to comply with 
the long-and-short-haul provision of section 4 requires application of 
rail-water rate as a maximum for movement by water from an inter- 
mediate port. See Revere Copper & Brass, Inc. v. Southern 8. 8. Co., 
263 I. C. C. 625. 


Minimum Weights 


For differences in minimum weights which cause departures, see 
Furnace Lining and Bonding Mortar to Southern Points, 211 I. C. C. 
111, and Fertilizer Compounds, South to W. T. and 8S. W. Territories, 
292 I. C. C. 245. 


Motor Carriers 


Rates published for application over motor lines exclusively are not 
subject to the provisions of section 4 of the act. See Texas & Pacific 
Motor-Rail Rates, 279 I. C. C. 185 (145). 


Motor-Rail Rates 


Joint motor-rail rates are subject to Section 4. Long-and-short-haul 
relief was granted in class and commodity rates between points in the 
Southwest and between points in the Southwest and the South. See 
Texas & Pacific Motor-Rail Rates, supra. See also Motor-Rail-Motor 
Traffic in East and Midwest, 219 I. C. C. 245; Motor-Rail Rates of 
Chicago G. W. R. Co., 231 I. C. C. 273; Substituted Freight Service, 
232 I. C. C. 683. 


Operating Practices 


Practices based on certain specified ‘‘sound operating practices’’ do 
not contravene the long-and-short-haul provision of section 4. See 
Railroad Operating Practices, 209 I. C. C. 775. 


Rate Levels 


Relief has been granted where traffic moved through higher-rated 
territory to reach lower-rated territory. See Coal and Coke to Mississippi 
Valley, 191 I. C. C. 589, and Rates from, to, and Between Points in 
Southern Territory, 213 I. C. C. 192. 

Routes operating east and west of the Mississippi River have also 
been granted relief because of the different rate levels applying east and 
west of the river. Sugar from New Orleans, La., 219 I. C. C. 203; Glue 
Stock from Memphis, Tenn., 226 I. C. C. 494. 
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Difference in rate levels between the North and South was consid- 
ered in Various Commodities from South to North, 251 I. C. C. 627. 
Relief to maintain rates at border points higher than to points beyond 
over direct routes was denied. 


Switching 

The practice of absorbing switching charges on competitive traffic 
at more distant points and not on non-competitive traffic at intermediate 
points was considered in Switching and Other Accessorial Charges, 214 
I. C. C. 279. 

Switching and delivery limits or districts are usually treated as a 
unit for rate-making purposes as to traffic to and from such limits or 
districts. For discussion of the application of section 4 to points within 
switching limits see Union Gas and Electric Co. v. Louisville & N. R. Co., 
176 I. C. C. 218; Coke to Portland District, Maine, 214 I. C. C. 32; 


Coal to Buffalo, N. Y., 219 I. C. C. 554; American Oil Co. v. Baltimore 
& O. R. Co., 238 I. C. C. 503 (508). 


Tariffs 


Section 4 as modified by the Transportation Act of 1940 permits 
carriers to file tariffs containing proposed rates along with their appli- 
cations for relief from the provisions of that section. 

Where it is not possible to dispose of an application before the effec- 
tive date of the tariff, the tariff may be suspended to prevent violations 
of section 4. Similarly, where an application is denied and there is 
insufficient time remaining for the carriers to cancel the schedules before 
the effective date, the tariffs may be suspended. See Commission’s notice 
concerning this, October 29, 1940. 


Transit 


For a discussion of the application of section 4 to shipments re- 
ceiving transit see Oklahoma Corp. Commission v. Abilene & 8. Ry. Co., 
148 I. C. C. 316. 


Parallel comparison of section 4, as amended June 18, 1910, with 
section 4 prior to that amendment: Railroad Commission of Nevada v. 
S. P. Co., 21 I. C. C. 329 (332). 


Duty and authority of the Commission under section 4, as amended 
June 18, 1910. City of Spokane v. N. P. Ry. Co., 21 I. C. C. 400 (404). 


Report of the Commission in response to Senate Resolution No. 472, 
concerning administration of section 4 of the Interstate Commerce Act. 
Administration of Fourth Section, 87 I. C. C. 564. 


Fourth Section Order No. 8900 setting forth information to be con- 
tained in application for relief, used prior to Rule XVIII of the Rules 
of Practice, reproduced, 88 I. C. C. 765. 











MARCH, 1958 657 





Water Carriers 


Water carriers subject to part III of the Act became subject to 
section 4 on March 1, 1941, and by the Commission’s notice to water 
carriers, February 12, 1941, those carriers were permitted to continue 
such of their rates as were in contravention of section 4 on March 1, 1941, 
until September 1, 1941, provided applications to continue such rates 
beyond September 1, 1941, were filed before that date, in which event the 
rates might be continued until the applications so filed were passed upon 
by the Commission. F. 8S. Order No. 14200, May 14, 1941, entered in 
application No. 18983, authorized the making of changes in water rates 
in the ordinary course of business, similar to the authorization for rail 
rates by F. 8. Order No. 3700, February 3, 1914. 

For application of intermediate rule on water movement from an 
intermediate port see Revere Copper & Brass, Inc. v. Southern 8. 8. Co., 
263 I. C. C. 625. 


Aggregate-of-Intermediates Provision 


Some applications are filed for relief from the aggregate-of-interme- 
diates provision of section 4, that is, for an authorization to charge 
through rates which exceed the sum of the separately established inter- 
mediate rates. 

While the statute does not specifically authorize the Commission to 
grant relief from this provision the Supreme Court has held that the 
Commission has such power. Patterson v. L. & N. Railroad, 269 U.S. 1. 

In Commodity Rates in Official Territory, 209 I. C. C. 702 (704) 
the Commission made this observation : 


The prohibition of section 4 against the charging of a greater 
compensation as a through rate than the aggregate of the interme- 
diate rates is absolute, except in cases which, upon application by 
the carriers and investigation by us, disclose special situations jus- 
tifying relief from the provisions of law. In our administration of 
the fourth section in connection with competitive adjustments we 
have rigidly safeguarded two general principles. They have been 
usually stated in connection with applications for relief from the 
long-and-short-haul clause, but they are equally applicable here. 
First, the competition relied on to differentiate the through traffic 
from that from or to the intermediate point must exist as to the one 
and not as to the other, or in different degrees, and must be com- 
pelling and beyond the control of the rail carrier to avoid. Secondly, 
the rate adjustment proposed must be appropriate to meet the com- 
petitive situation which exists, and the competitive rate must not be 
lower than necessary to meet the competition. Truck competition 
does not justify departures from the aggregate-of-intermediates pro- 
vision to establish reduced rates at an intermediate point, if the 
through traffic is subject to competitive influences to the same extent 
as is that from or to the intermediate point. All of these considera- 
tions involve questions of administrative judgment reposed in us 
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by Congress, when it left to us the determination of the special 
ease justifying relief from the provisions of section 4. We cannot 
avoid that responsibility, but must continue to examine the situa- 
tions brought to our attention to the end that these principles be 
given continued vitality. 


Other proceedings dealing with aggregate-of-intermediate relief are: 
Dwine v. Michigan Central R. Co., 198 I. C. C. 39; Moore Bros. v. 
Chicago, B. & Q. R. Co., 210 I. C. C. 95; National Carloading Corp. v. 
Erie R. Co., 210 I. C. C. 216; Automobiles and Parts to Louisiana and 
Arkansas, 211 I. C. C. 323; Automobiles and Parts to Southern Terri- 
tory, 215 I. C. C. 495; Automobiles from Cincinnati, Ohio, 219 I. C. C. 
381; Tankage from Chemical, Ill., to Lake Charles, La., 253 I. C. C. 561; 
Building and Sheathing Paper from Dallas, Tex., 264 I. C. C. 474; 
Texas Rates, Class and Commodity, 277 I. C. C. 139; Ethylene and 
Methylene Glycol, Orange, Tex., to Chicago, 299 I. C. C. 61, and Soda 
Ash from Westboro, Wyo., 300 I. C. C. 369. 


SECTION 4 (2) 
Rail Rates Reduced to Meet Rates of Competitive Water Routes 


Consideration of section 4 (2) was before the Court in Skinner & 
Eddy Corp. v. U. 8., 249 U. S. 557. In that proceeding section 4 (2) 
was found to have no application where the reduction was, with the 
approval of the Commission, ordered after hearing, upon application by 
the carrier for relief from the long-and-short-haul provision. The Court, 
at pages 567-568, stated in effect that section 4 (2) was designed to 
prevent railroads from killing water competition by making excessively 
low rates, and implied that rates approved by the Commission could not 
be considered in that category since they must have been found to be 
reasonably necessary in order to preserve competition between the rail 
and the water carriers. At page 564 the Court also comments on the 
limits of the Commission’s control over rates, and the power of the 
carriers to initiate them, that is, the power in the first instance to fix 
rates or to increase or reduce them. 

It is important to notice that the Court emphasized that section 
4 (2) was designed to prevent the railroads from killing water compe- 
tition by making excessively low rates. When the railroads voluntarily 
reduced their rates to meet water competition and the competition of the 
water carriers then continued undiminished, an increase in such reduced 
rail rates is not in violation of this section. Woodstock Lumber Co. v. 
Bangor & A. R. Co., 129 I. C. C. 255. Section 4 (2) has no application 
when the increased rail rates rest upon changed conditions other than 
the elimination of water competition. Administration of Fourth Section, 
87 I. C. C. 564 (605). 

The Commission also considered increases in rates under this section 
in Reopening Fourth Section Applications, 40 I. C. C. 35; Tramsconti- 
nental Rates, 46 I. C. C. 236; Marshall Wells Hardware Co. v. 8. P. & 8. 
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Ry. Co., 53 I. C. C. 684. Other cases making reference to this section 
are: Lumber from Pacific Coast to Eastern Points, 210 I. C. C. 317 
(333) ; Citrus Fruits from Florida to North Atlantic Ports, 211 I. C. C. 
535 (550); Dried Vegetables from Pacific Coast to Gulf Ports, 256 
I. C. C. 355 (360) ; Engines, Transcontinental Westbound, 258 I. C. C. 
29 (33); and Anthracite Coal to New England Territory, 277 I. C. C. 
569 (571). 
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SENATOR WAYNE MORSE ASKS AGENCY PROBE BY THE U. S. SENATE 


Senator Wayne Morse, Democrat of Oregon, introduced in the 
United States Senate, February 13, 1958, resolution for a Senate inves- 
tigation of Federal regulatory agencies, patterned after the present 
House Special Subcommittee on Legislative Oversight. 

Senator Morse took this action as the House subcommittee continued 
hearings with its dismissed chief counsel, Dr. Bernard Schwartz, on the 
witness stand, defending his charges of improprieties of members of the 
Federal Communications Commission. 

The Morse resolution (S. Res. 261) asked for an appropriation of 
$250,000, and a seven-member select committee—four Democrats and 
three Republicans. (It is reported that the House committee fund of 
$250,000 is about spent). The resolution seeks to determine: 

(1) whether such agencies have been improperly influenced by 
industries with respect to which they exercise regulatory or other func- 
tions ; 

(2) whether ethical standards consistent with the duties vested in 
such agencies have been maintained in the execution of those duties; 

(3) whether such agencies have exercised the powers delegated to 
them by the Congress in conformity with congressional policy; 

(4) whether the independence of such agencies has been impaired 
by Executive interference ; 

(5) whether the laws relating to conflicts of interest are adequate 
to protect the public interest in those areas of governmental activity 
which are under the jurisdiction of such agencies; and 

(6) whether agency procedures and existing law are adequate to 
safeguard the public, the parties, and to prevent favoritism. 





SENATOR HUBERT H. HUMPHREY SUPPORTS THE MORSE RESOLUTION 
FOR INVESTIGATION OF FEDERAL REGULATORY AGENCIES 


Senator Hubert H. Humphrey, Democrat of Minnesota, on the floor 
of the United States Senate, February 13, endorsed the Morse resolution 
to investigate activities of the federal regulatory bodies in these words: 

‘‘Mr. President, I should like to say most respectfully to my friend 
the Senator from Oregon (Mr. Morse), that I wish to commend him for 
his courageous efforts in seeking to have the regulatory bodies of Govern- 
ment, which are the creatures of the Congress of the United States, 
periodically examined and placed under the watchful eye of congres- 
sional scrutiny. 

‘“These executive agencies, Mr. President, are independent agencies. 
They depend for their continuity upon congressional enactment. They 
therefore have a particular responsibility to the Congress, as the Con- 
gress has to them. 

‘*T am happy to notify the Senate and the other body, Mr. President, 
that on November 28, 1955, I directed a letter to the Senate Committee 
on Government Operations, addressed to the staff director, Mr. Walter 
Reynolds, and asked that a study be made of the activities and pro- 
cedures of five regulatory agencies: the Civil Aeronautics Board, the 
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Federal Power Commission, the Federal Communications Commission, 
the Federal Trade Commission, and the Interstate Commerce Com- 
mission. 

‘*T am happy to report, Mr. President, that in response to such re- 
quest of the staff, the Comptroller General assigned a member of the 
Comptroller General’s staff, one Mr. Arch Brown, to assist in the de- 
velopment of information relating to the delays and irregularities that 
were allegedly existing at that time in the agencies which I mentioned. 

‘‘Mr. President, those reports were turned over to the so-called 
Moulder subcommittee. They are in the possession both of the Senate 
Committee on Government Operations and the Office of the Comptroller 
General, as well as the Committee on Interstate and Foreign Commerce 
of the other body. 

‘‘T wish to say to whatever committee may be established in the 
Senate, or whatever work may be done by the Committee on Government 
Operations, that a substantial body of evidence is in our possession al- 
ready. In fact, much of the work which was done in the House subcom- 
mittee was the result of the preparatory investigations or the preliminary 
investigations made by the staff of the Senate Committee on Government 
Operations. 

‘*T wish to add, Mr. President, that the only reason why this inquiry 
was not carried further was that the field had been preempted, so to 
speak, by the House Committee on Interstate and Foreign Commerce. 
The former counsel of that committee, one Mr. Bernard Schwartz, whose 
name has been most prominently mentioned in recent days, received these 
reports as preliminary guidelines for his investigative activities. 

‘*T invite the attention of Senators, Mr. President, in this regard to 
pages 65 to 67 of Senate Report No. 1 of the 85th Congress, which sets 
forth the details concerning the staff study and points out that the com- 
mittee discontinued its studies at the request of the House Committee 
on Interstate and Foreign Commerce. 

‘*T hope that the Senate will make it its business to go into whatever 
inquiry the situation may require, methodically, carefully, and with 
painstaking effort. I associate myself with that endeavor.’’ 





From the Congressional Record, February 13, 1958, page 1784. 





D. C. LAWYER NAMED COUNSEL IN F. C. C. PROBE 


The House subcommittee investigating Federal regulatory agencies 
agreed today on a new chief counsel, Robert W. Lishman, a Washington 
attorney. * * * 

Mr. Lishman, who succeeds Dr. Bernard Schwartz, in the $14,800 
job, has had more than 20 years experience in governmental as well as 
private law practice, especially in administrative and regulatory 
problems. 

Subcommittee Chairman Harris, announcing the appointment of Mr. 
Lishman after a closed meeting of the group, said the decision was unani- 
mous and that Mr. Lishman would begin work immediately. Mr. 
Lishman told reporters he is severing his connection with the Wash- 
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ington law firm of Harter, Calhoun, Lishman and Williams. He said 
he also is withdrawing his resignation as a lobbyist for several minority 
stockholders of the Northern Pacific Railroad. * * * 

A native of Boston and graduate (magna cum laude) of Harvard 
University, Mr. Lishman began law practice in New York in 1929. From 
1934 to 1942 he was an assistant corporation counsel for the city and 
appeared many times before Federal Government agencies such as the 
Interstate Commerce Commission and Civil Aeronautics Board. 

He was counsel for the old Reconstruction Finance Corporation here 
from 1942 to 1944. He then returned to private practice of law in 
Washington. 

He and Mrs. Lishman and their three children live at 4853 Rock- 
wood parkway, N. W. 

President Eisenhower indicated at a news conference today that 
he would favor legislation to prevent in the future irregularities among 
Government commissions such as have been exposed by a House com- 
mittee’s investigation of the Federal Communications Commission. 

He emphasized that the independent regulatory commissions must 
be real, independent, making their judgments without improper outside 
influence from either the Government or industry. * * *—Robert K. 
Walsh, Staff Writer, The Evening Star, Washington, D. C., Mar. 5, 1958. 





F. C. C. DISCLOSURES BRING HOUSE BILL ON ETHICS 


Representative Wolverton today introduced a bill imposing a 
code of ethics on Federal agencies regulating television and other key 
industries. 

The New Jersey Republican announced this first legislation grow- 
ing out of an investigation of influence peddling at today’s hearing 
of the House Legislative Oversight Subcommittee. * * * 

In previous comments Mr. Wolverton has declared the regulatory 
agencies should hew to a code of ethics practically as strict as rules 
followed by judges. He has spoken with approval of a code of ethics 
adopted by the Interstate Commerce Commission on its own, but has 
called for statutory rules, with criminal penalties, applying to all the 
regulatory agencies. * * * 

The Wolverton bill (H. R. 11022) provides for penalties up to three 
years in prison and a $2,000 fine for specific improper activities not only 
by regulatory agency commissioners but also by persons doing business 
with such agencies. 

The bill is designed to ‘‘prohibit the using of improper methods to 
influence the acts or decisions of certain Federal regulatory agencies 
engaged in regulating activities or transactions in or related to interstate 
or foreign commerce.’’ * * *—Robert K. Walsh and Lee M. Cohn, Staff 
Writers, The Evening Star, Washington, D. C., February 26, 1958. 
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I. C. C. ORGANIZATION 


The Interstate Commerce Commission announced that new Com- 
missioner Abe McGregor Goff has been assigned to serve as a member of 
Division One and as reporting Commissioner for the Bureau of Accounts, 
Cost Finding and Valuation, effective February 13, 1958. 

Current assignments therefore under the Commission’s ‘‘ Organiza- 
tion of Divisions and Boards and Assignment of Work,’’ pursuant to 
authority of Section 17 of the Interstate Commerce Act, are as follows: 


Division One 


Commissioners Everett Hutchinson, Chairman, Laurence K. Walrath 
and Abe McGregor Goff. 


Division Two 


Commissioners John H. Winchell, Chairman, Rupert L. Murphy and 
Robert W. Minor. 


Division Three 


Commissioners Kenneth H. Tuggle, Chairman, Rupert L. Murphy and 
Robert W. Minor. 


Division Four 


Commissioners Richard F. Mitchell, Chairman, Anthony F. Arpaia and 
Donald P. McPherson. 


Commission Committees 


Legislation 
Howard G. Freas (as ex officio Chairman), Commissioners Arpaia and 
Minor. 
Rules 


Howard G. Freas (as ex officio Chairman), Commissioners Hutchinson 
and Murphy. 


Offices and Bureaus of the Commission 


The Offices and Bureaus of the Commission report to the Commis- 
sion or appropriate Division through the Commissioners as indicated : 


Managing Director’s Office 
Chairman Freas (ex officio). 
Office of the Secretary 
Chairman Freas (ex officio). 
Office of the General Counsel 
Chairman Freas (ez officio). 
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Bureaus 
Accounts, Cost Finding & Valuation 
Commissioner Goff. 
Finance 
Commissioner Mitchell. 
Inquiry & Compliance 
Commissioner Minor. 
Motor Carriers 
Commissioner Walrath. 
Operating Rights 
Commissioner Hutchinson. 
Rates & Practices 
Commissioner Murphy. 
Safety & Service 
Commissioner Tuggle. 
Traffic 
Commissioner Winchell. 
Transport Economics & Statistics 
Commissioner McPherson. 
Water Carriers and Freight Forwarders 
Commissioner Arpaia. 





I. C. C. AMENDS ITS GENERAL RULES OF PRACTICE 


The Interstate Commerce Commission as of December 23, 1957, 
issued the following order: 


The Commission on October 21, 1956, having abolished the Motor 
Carrier Board and assigned its duties to the Temporary Authorities 
Board and The Transfer Board, and the matter of special rules of pro- 
cedure of the latter boards being under consideration : 

It is ordered, That, to implement the action creating the Temporary 
Authorities Board and The Transfer Board in lieu of the Motor Carrier 
Board, See. 1.225 is revised to read as follows: 


§ 1.225 Special a ¢ Me sos overning the Othe of the Temporary 
Authorities Board and The Trendor Board. (a) proceadings of the 
Temporary Authorities Board and The Transfer e7 "hall be informal. No 


transcription of such proceedings will be made. Subpoenas will not be issued 
and, except when applications or petitions are required to be attested, oaths 
will not be administered. 
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(b) A tthe for reconsideration of an order of the Temporary Authorities 
Board or The Transfer Board may be filed by any interested person. Such 
petition and the reply thereto will be governed by the Commission’s general 
rules of practice, except as otherwise provided in paragraphs (c) and (d) of 
this section. 

(c) The original and four copies of every pleading, document, or paper 
permitted or required to be filed under this section, shall be furnished for the 
use of the Commission. 

(d) A petition seeking reconsideration of an order of the Temporary Authori- 
ties Board entered under section 210a(a) of the Interstate Commerce Act must 
be filed within 20 days after the date of the service of the order. Within 20 days 
after the filing of such petition with the Commission, any interested person 
may file and serve a reply thereto. 


Notice of this order shall be given to the general public by deposit- 
ing a copy thereof in the Office of the Secretary of the Commission, 
Washington, D. C., and by filing a copy with the Director, Division of 
the Federal Register. 


[Secs. 12, 17, 24 Stat. 383, as amended, 385, as amended, secs. 204, 205, 49 Stat. 
546, as amended, 548 as amended; 49 U. S. C. i2, 17, 304, 305). 
(Title 49, Chapter I, Subchapter A, Part 1). 





The following changes in the General Rules of Practice were also 
approved as of December 23, 1957, to implement the action abolishing 
the Motor Carrier Board and creating the Temporary Authorities Board 
and the Transfer Board: 


Heading, Page 2: Change reference to 1.225 to read: 


“1.225 Special rules of practice governing the rocedure of the Temporary 
Authorities Board and The Transfer Board.” 


§ 1.225. Change caption to read as above 

§ 1.225(a). First and second lines: Cheeas * ‘Motor Carrier Board” to “Tempo- 
rary Authorities Board and The Transfer Board.” 

$ 1.225(b). Second line: Change “Motor Carrier Board” to read “Temporary 
Authorities Board or The Transfer Board.” 

$ 1.225(d). Change “Motor Carrier Board” to “Temporary Authorities Board.” 


Index to Rules and Table of Contents: 


When Rules are reprinted, appropriate reconciling changes to 
be made to eliminate ‘‘Motor Carrier Board’’ where it appears 
and substitute in alphabetical sequence, ‘‘Temporary Authori- 
ties Board’’ and ‘‘The Transfer Board.’’ 





1. C. C. BUREAU OF MOTOR CARRIERS 
Ex Parte MC-43—Administrative Ruling No. 106 


The following is an administrative ruling (as of January 22, 1958) 
of the Bureau of Motor Carriers made in response to questions pro- 
pounded by the public, indicating what is deemed by the Bureau to be 
the correct application and interpretation of the regulations prescribed 
by order of the Commission, dated November 23, 1956, in Ex Parte No. 
MC-48, Lease and Interchange of Vehicles by Motor Carriers. Rulings. 
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of this kind are tentative and provisional and are made in the absence 
of authoritative decisions upon the subject by the Commission. 


Section 207.4(c) Safety Inspection of Equipment 


Questions and answers Nos. 16 and 17 of Administrative Ruling No. 
103 are hereby canceled and superseded by the following: 


Question 16. Section 207.4(c) requires that an inspection of the vehicle be made 
by a person who is competent and qualified to make such inspection 
and has been duly authorized by the carrier to make such inspection 
as a representative of the carrier. May the carrier appoint as its 
representative to make such inspection a driver or other employee 
of the person owning the equipment? 


Answer: No. The person making the inspection must make it as a repre- 
sentative of the carrier under whose rights the transportation will be 
performed, and the carrier may not employ as its representative a 
person who has an adverse interest, such as the driver or an employee 
of the owner. However, an impartial person not an employee of 
either carrier may make the inspection though at other times he 
may make inspections for the owner. See the answer to Question 17 
below. Where an authorized carrier has duly appointed an individual 
under a long-term agreement to act as its exclusive agent in the 
handling of such carrier’s business, including furnishing equipment, 
solicitation and booking of shipments, issuing freight bills or bills of 
lading, receiving drivers’ reports, and collecting and accounting for 
transportation charges, such person, even thoug hh he be the owner of 
the equipment, may make the required inapection, rovided the 
authorized carrier has found such agent competent and qualified to 
do so and has duly authorized him to make such inspection. 


Question 17. May a carrier designate a garage as its eee to make in- 
spections, as required under Section 207.4(c) 


Answer: A carrier may not authorize a garage to make the inspection, but it 
may authorize one or more competent and qualified named employees 
of a public garage to make the inspection for it, even though such 
named employees also are authorized to make inspections for other 
carriers with which the first carrier interchanges equipment. 





OIL PIPELINE ADVISORY COMMITTEE ON VALUATION CREATED BY I. C. C. 


To more effectively perform valuation work with respect to oil 
pipeline companies, specifically in the area of collecting, summarizing 
and considering data to be used in development of annual price indices, 
the Interstate Commerce Commission, on February 14, established a 
committee consisting of representatives of oil pipeline companies, with 
a staff member of the Commission as its chairman. This committee is to 
be known as the ‘‘Oil Pipeline Advisory Committee on Valuation.’’ 

In keeping with cooperative provisions of the Interstate Commerce 
Act, all pipeline companies subject to the jurisdiction of the Commission 
were invited to submit for consideration the name of a company repre- 
sentative for possible service on this committee. 

Mr. Howard L. Domingus, assistant director and acting chief of 
valuation, Bureau of Accounts, Cost Finding and Valuation, is chairman 
of the committee. Membership of the committee is as follows: 
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F. W. Abbott, comptroller, Portland Pipe Line Co., Portland, 
Maine; E. P. Baker,* accountant, Pure Transportation Co., Chicago; 
D. B. Barlow, secretary-treasurer, Salt Lake Pipe Line Co., Salt Lake 
City; G. D. Beard, assistant treasurer, Texas Pipe Line Co., Kaw Pipe 
Line Co., Texaco-Cities Service Pipe Line Co., Texas-New Mexico Pipe 
Line Co., Houston; H. C. Bloomfield, comptroller, Interstate Oil Pipe 
Line Co., Shreveport, La.; W. K. Borland, chief engineer, Plantation 
Pipe Line Co., Atlanta, Ga.; Elmer Butler, Texas Eastern Transmission, 
Shreveport; C. S. Cone, Jr., assistant comptroller, Magnolia Pipe Line 
Co., Dallas, and Socony Mobil Oil Co., Inc., New York; C. M. Cotten,* 
auditor and director, Sinclair Pipe Line Co., Independence, Kan.; 8. O. 
Crichfield, Sr., valuation engineer, Shell Pipe Line Co., Houston; J. P. 
Dyer, secretary, Bell Oil and Gas Co., Tulsa; J. R. Ellis, vice president 
and general manager, Oklahoma-Mississippi River Products Line, Tulsa; 
W. T. Eskew, Jr., chief engineer, Southern Pacific Pipe Lines, San 
Francisco; and 

L. L. Faucett, chief accountant, Platte Pipe Line Co., Kansas City, 
Mo.; Herbert Glaettli, engineer, Sinclair Pipe Line Co., Independence, 
Kan.; G. D. Griffee, engineer, Okan Pipeline Co., Tulsa; E. M. Harmes, 
engineer, Arkansas Pipeline Co., Shreveport; J. P. Harshfield,* chief 
accountant, Phillips Petroleum Co., Bartlesville, Okla.; E. A. Kapelka, 
treasurer, Nantucket Pipe Line Co., Houston; W. L. Kelley, Wyco Pipe 
Line Co., Chicago; W. F. Krick, chief accountant, Pure Transportation 
Co., Chicago; W. R. Jones, assistant treasurer, Eureka Pipe Line Co., 
Parkersburg, W. Va.; K. M. Leask, comptroller, Trans Mountain Oil 
Pipe Line Co., Vancouver, B. C.; Fred Lee, manager, tariffs and valua- 
tion, Shell Pipe Line Co., Houston; Grey Linsley, manager, finance 
division, Great Lakes Pipe Line Co., Kansas City, Mo.; C. E. Long,* 
Magnolia Pipe Line Co., Dallas; J. J. Lowe, manager, pipe line account- 
ing, Ashland Pipe Line Co., Ashland, Ky.; and 

J. D. Marshall, assistant director, pipe line accounting, Continental 
Pipe Line Co., Cherokee Pipe Line Co., Pioneer Pipe Line Co., and 
Yellowstone Pipe Line Co., Ponca City, Okla.; Morgan Martin, engineer, 
Gulf Refining Co., Project Five Pipe Line Corp., and West Texas Gulf 
Pipe Line Co., Houston; W. E. McKee, manager of accounting, Sohio 
Pipe Line Co., St. Louis; Stell Meador, assistant secretary, Badger Pipe 
Line Co., and Cities-Service Pipe Line Co., Bartlesville, Okla.; J. G. 
Miranda, secretary-treasurer, Michigan-Ohio Pipeline Corp., Mt. Pleas- 
ant, Mich.; S. F. Nash, accountant, Illinois Pipe Line Co. of Texas, and 
Ohio Oil Co., Findlay, Ohio; W. R. Nelson,* Wyco Pipe Line Co., 
Chicago; and 

C. R. Perkins, secretary-treasurer, Mid-Valley Pipeline Co., Long- 
view, Texas; P. D. Phillips, Jr., general superintendent, Humble Pipe 
Line Co., Houston; G. E. Pierce, controller, Buckeye Pipe Line Co., New 
York; Arnold Pittman, engineer, Texas Eastern Transmission, Shreve- 
port; C. L. Place, assistant secretary-treasurer, Lakehead Pipe Line Co., 
Ine., Toronto, Ontario; J. R. Sanders, accountant, Shamrock Oil and 
Gas Corp., Amarillo, Texas; J. L. Shoemaker, financial vice president, 
Service Pipe Line Co., Tulsa; T. E. Smiley, assistant comptroller, 
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Phillips Petroleum Co., and Phillips Pipe Line Co., Bartlesville, Okla. ; 
Fred Wallace,* accountant, Humble Pipe Line Co., Houston; W. F. 
Yorty, comptroller, Sun Pipe Line Co., Philadelphia; C. E. Zeilstra, 
comptroller, Wyoming-Nebraska Pipe Line, Denver. 


* indicates alternate. 





1. C. C. STAFF 
William C. Quillian 


Mr. William C. Quillian, auditor at Atlanta, Georgia, in the Bureau 
of Accounts, Cost Finding and Valuation, retired as of February 28. 

Also retiring on that date was Michael T. Corcoran, hearing exami- 
ner in the Bureau of Operating Rights. 





PAUL O. CARTER 


Former hearing examiner Paul O. Carter, of Baltimore, Maryland, 
died on February 14. Mr. Carter came to the Commission as an exami- 
ner in July 1920, and retired March, 1956. Mr. Carter heard and par- 
ticipated in disposition of numerous important proceedings and served 
on the staffs of Commissioners Farrell, Brainerd, Splawn and Knudson. 





TELEVISION OR RADIO BROADCASTING OF I. C. C. HEARINGS 


The Interstate Commerce Commission, at a general session, on 
February 11, voted that ‘‘television or radio broadcasting of Commission 
hearings will not be permitted without special permission of the 
Commission. ”’ 





HAROLD A. KERTZ—D. C. PUBLIC UTILITIES COMMISSIONER 


Harold A. Kertz, Washington attorney and member of the Associa- 
tion of I. C. C. Practitioners, is now a member of the Public Utilities 
Commission of the District of Columbia, for remainder of term expiring 
June 30, 1959. He succeeded John Lewis Smith who has been appointed 
to the District Municipal Court. Mr. Kertz’ interim appointment, as of 
October 2, 1957, was confirmed by the U. S. Senate on February 21, 1958. 





DABNEY T. WARING, JR. 


The TMI School of Transportation (formerly Traffic Managers In- 
stitute), New York, New York, announces that Mr. Dabney T. Waring, 
Jr. has been appointed to its faculty. 

Mr. Waring’s father, one of the co-founders of this school, also 
served, before his retirement, as Executive Vice President for many 
years of the Middle Atlantic Conference. Mr. Dabney Waring, Sr., is a 
charter member of the Association of I. C. C. Practitioners. 
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SENATE SUBCOMMITTEE ON SURFACE TRANSPORTATION 


Upcoming for action after the Easter recess are the proposals of the 
Senate Surface Transportation subcommittee. After these are formu- 
lated by the five-man group headed by George A. Smathers, they will be 
mulled over by the full Interstate Commerce Committee, probably the 
latter part of next month (April). The latter’s report which may 
formally recommend repeal of the 3 per cent tax on transportation and 
the 10 per cent tax on fares then would go on the Senate calendar for 
action. 

The repealer, however, already proposed by 14 Senators as an 
amendment to the pending House-passed tax bill, is subject to juris- 
diction of the Finance Committee. The latter contemplates hearings on 
the bill and the proposed repealer at a later date. 

Meanwhile the Smathers subcommittee is nearing the end of its long 
hearings on transportation. It already has heard recommendations of 
rail, motor and air carriers. Today (March 17, 1958) it starts on a 
three-day hearing covering water carriers. For March 25 it has slated 
the start of four-day hearings that will conclude its extensive inquiry. 
State regulatory agencies, shippers and the ICC’s legislative committee— 
Commissioners Freas, Arpaia and Minor—have been invited to state 
their proposals covering the testimony before the subcommittee.— 
Washington Signposts, Transport Topics, March 17, 1958. 





G. E. LOWE APPOINTED VICE PRESIDENT FOR DISTRICT 16 OF THE 
NATIONAL ASSOCIATION 


The Association of I. C. C. Practitioners has named Mr. G. E. Lowe 
as its Vice President for District 16, which comprises the states of Cali- 
fornia, Nevada and Arizona. The appointment is to fill the unexpired 
term of Mr. Stanfield B. Johnson who has been elected Chairman of the 
Association of Southeastern Railroads, with headquarters in Washing- 
ton, D. C. 

Mr. Lowe is Rates Manager for Kaiser Aluminum & Chemical Corpo- 
ration at Oakland, California, and has served on various committees of 
the Association. 





NEW OFFICERS APPOINTED TO ASSOCIATION’S A COMMITTEE ON 
REVISION OF RULES OF PRACTICE BEFORE I. C. C. 


Mr. Donal L. Turkal of the Seaboard Air Line Railroad Company, 
Norfolk, Virginia, has been named Chairman of the Association’s Special 
Committee on Revision of the Rules of Practice of the Interstate Com- 
merce Commission. Mr. Turkal succeeds Mr. Warren Wagner who was 
serving temporarily in the Chairmanship of this committee. 

Mr. Gordon C. Locke, General Counsel, Committee for Oil Pipe 
Lines, Washington, D. C., has accepted the appointment of Vice Chair- 
man of the Special Committee. 
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INTERSTATE COMMERCE ACTS ANNOTATED FOR SALE 


Mr. Francis W. Brown, 25 Stoneleigh Park, Westfield, New Jersey, 
has Volumes 1 through 15 of the Interstate Commerce Acts Annotated 
for sale. Kindly communicate with Mr. Brown if you are interested in 
these volumes. 





LIFE’S RECORD CLOSED 


By E. H. DeGroot, Jr., Chairman, 
Committee on Memorials 


Raymond E. Hamilton, 16 Knickerbocker Ave., Paterson 3, New Jersey. 
(September, 1957). 

















Rail Transportation 


By Joun F. Donenan, Editor 





FORMAL MATTERS 
Routing on Cotton—Southwest to Southern Territory 


Division 3 of the Interstate Commerce Commission on January 28th 
made public its report and order in I&S Docket 6588 and Docket 32003, 
in which it found the restricted routing proposed on cotton from South- 
west to southern territory by the Southern Railway System to be unjust 
and unreasonable, and accordingly directed cancellation of proposed 
routing restrictions on or before March 5, 1958. 

In the course of its report Division 3 stated— 


A general observation is here pertinent. We do not look with 
favor upon the method employed by the proponents of these 
schedules, of attempting to close, by one sweep of a tariff schedule, 
and apparently without serious regard for the needs of the shipping 
public, numerous routes which have long been available for general 
use. Here, no serious effort was made by the proponents to show 
the distances over representative routes sought to be closed as com- 
pared with those over representative routes sought to be retained, 
and we are left to guess at the relative efficiency or economy of the 
respective routes. A reduction in the number of participating car- 
riers is not necessarily indicative of increased efficiency or economy 
in transportation. The term ‘‘public interest’’ as used in the act 
means more than a mere general reference to public welfare, or to a 
desire of a particular carrier or carriers to gain additional traffic, 
and of particular shippers to forego certain routes for the sake of a 
reduction in rates over other routes. Consideration must also be 
given to the interests of the general public as manifested by the 
traffic moved over the routes proposed to be closed, as well as to the 
carriers which participate in those routes. 





All-Commodity Rates—Central Territory to Trunk Line 
and New England 


On January 31 the I. C. C. made public the proposed report on 
further hearing of Hearing Examiner Tobias Naftalin in Docket 31006, 
in which it is recommended that the rates on ‘‘all-commodities,’’ mini- 
mum 30,000 pounds, between points in central territory and in trunkline 
and New England territories, as well as maintenance of a rule which 
authorizes inclusion of freight in a mixed carload subject to the ‘‘all- 
commodity’’ rates, and to rates or charges lower than the ‘‘all-com- 
modity’’ rates, are not unjust and unreasonable; but that maintenance 
of a carload minimum rate for the entire mixed shipment less than 
36,000 pounds is unjust and unreasonable. 


—67i— 
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Separation of Operating Expenses—Freight and Passenger 


In its report released February 6, in Docket 32141, Division 2 of 
the I. C. C. concludes that the present rules governing separation of 
railroad operating expenses between freight and passenger service pro- 
duce valid results, are adequate for the purpose for which they are in- 
tnded, and require no modification at this time. 

The Division’s conclusion followed an investigation instituted by 
notice dated April 5, 1957 by which the Commission undertook to con- 
sider possible revision of its rules governing separation of operating ex- 
penses, railway taxes, equipment rents, and joint facility rents between 
freight service and passenger service of Class I railroads including 
switching and terminal companies of that class. Its original objective 
was a possible revision of the rules prior to compilation of information 
for its current passenger deficit investigation. Thus, the information 
would provide basis for determining what portions of the passenger 
deficit may be attributed to various kinds of passenger service. 

Division 2, in its instant report, stated that its present findings are 
without prejudice to any different findings or conclusions that may be 
reached upon completion of the record in the passenger deficit case, 
Docket 31954, hearings in which will be resumed in Washington on 
February 18, 1958. 





Substitution of Rail for T. O. F. C. Service 


In its report in I&S Docket 6649 (also No. 32042), Division 2 of 
the I. C. C. has found that schedules originally proposed to become effec- 
tive on September 3, 1956, published by railroads operating between 
points in California, Nevada, Arizona, New Mexico, Texas, Idaho, 
Oregon, Utah, Washington, and Wyoming, by which the railroads pro- 
pose to establish new rules providing, at carriers’ convenience, for the 
substitution of rail freight-car service, including pick-up and delivery, 
in lieu of trailer-on-flatear service between points in the described States 
are not just and reasonable by reason of the broad language used in the 
schedules. The carriers were directed to cancel rules proposed to be 
published, but without prejudice to filing rules to accomplish the same 
purpose which incorporate revisions therein as itemized in the report. 





Terminal Switching Services 


In its Seventy-Fourth Supplemental Report, on further hearing, 
in Ex Parte 104, Division 3 of the I. C. C. has found that terminal 
switching services by the Belt Railway of Chicago, The Alton (now the 
GM&0O) the B&O, Chicago Terminal Railroad, and the Indiana Harbor 
Belt, at the plant of Corn Products Refining Company at Argo, IIl., are 
services of transportation which the carriers are obligated to perform 
under line-haul rates, and for the performance of which by the industry 
the railroads may lawfully pay an allowance in accordance with section 
15 (13) of the Act, which the Commission finds to be $2.06. 
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In the proposed report of I. C. C. Examiner Waiter D. McCloud, 
released by the I. C. C. on February 5, it is recommended that the Com- 
mission find that the terminal switching services rendered by the Denver 
& Rio Grande Western and the Union Pacific at the plant of the U. 8. 
Smelting, Refining and Mining Company at Midvale, Utah, are not, 
except as noted in the report, in excess of those rendered shippers gener- 
ally in the receipt and delivery of traffic on team tracks or industrial 
sidings or spurs, and that the proposed services under the line-haul rates 
can be performed in continuous movement without interruption or inter- 
ference at carrier’s operating convenience. 

The Examiner recommended, on the other hand, that terminal 
switching services on inbound carload shipments of crude ore, concen- 
trates and residues, beyond the thaw houses, and if the cars do not move 
to such points, beyond the sampling points, without reasonable charge 
therefor results in the industry receiving preferential service not ac- 
corded shippers generally, and consequently its performance violates 
section 6 (7) of the Act. 





Terminal Area Piggy Back Operations 


On January 30 the I. C. C. released its report and order in Docket 
31979, in which it found that the motor-vehicle transportation in trailers 
by the Lackawanna, Erie and Lehigh between their respective rail termi- 
nals in New Jersey and the premises of consignors and consignees in 
Queens, New York, N. Y., incident to the line-haul movement of such 
freight in trailer-on-flatcar service, to be bona fide terminal area collec- 
tion-and-delivery service incidental to rail transportation within mean- 
ing of section 202 (c) of the Act, and which may be lawfully performed 
without a certificate issued under Part II of the Act. 








Motor Transportation 
By Fritz R. Kaun, Editor 





Freight Forwarder Services Delineated 


In his report and recommended order in Docket No. FF-C-2, Movers’ 
Warehousemen’s Association of America, Inc., et al.—Petition for 
Declaratory Order, served February 4, 1958, Examiner William J. Cave 
answered 13 questions posed by the Movers’ and Warehousemen’s Asso- 
ciation of America, Inc., and the Household Goods Carriers’ Bureau 
relative to the legal relations, limitations and obligations, if any, incident 
to the transportation of used household goods by freight forwarders and 
motor carriers. He did not, however, proceed under the Commission’s 
discretionary authority to issue a declaratory order pursuant to section 
5(d) of the Administrative Procedure Act in view of the general nature 
of the queries. 

Generally, said Examiner Cave, so long as the freight forwarder 
confines its service to ‘‘used household goods’’ and does not engage in 
forwarding other classifications of freight, under section 402(b)(2) of 
the Interstate Commerce Act, it is exempt from economic regulation by 
the Interstate Commerce Commission. That such freight forwarder is a 
subsidiary or an affiliate of a freight forwarder forwarding classes of 
property other than ‘‘used household goods’’ would deprive it of its 
exempt status, in the opinion of Examiner Cave. 

As freight forwarders of ‘‘used household goods’’ generally are not 
otherwise subject to the provisions of Part IV of the Act, they may not 
enter into contracts for reduced-rate transportation with motor carriers 
as contemplated by section 409(a) of the Act. Instead such forwarders 
must be considered as any other shippers and are required to pay for 
motor-carrier services in accordance with the motor carriers’ tariffs 
lawfully on file with the Commission. The motor carriers rendering 
transportation services for freight forwarders of ‘‘ used household goods’’ 
may deviate neither from their published rates nor from the terms of 
their operating authorities. 

Examiner Cave pointed out that an exempt freight forwarder can- 
not use a motor carrier to effect delivery beyond the limits of its termi- 
nal area. Citing Bills of Lading of Freight Forwarders, 259 I. C. C. 
277, 283, Examiner Cave warned, ‘‘Should [a] freight forwarder accept 
receipt of a shipment destined to a point outside its authorized destina- 
tion territory [,] it is operating unlawfully and is subject to the penal- 
ties provided in Part IV of the act.’’ 

In Docket No. 32079, Motor Rail Company v. Cardinale Trucking 
Corp., decided January 28, 1958, the Commission, division 3, held that 
contracts entered into between the complainant freight forwarder, for- 
warding classes of property other than ‘‘used household goods,’’ and the 
defendant motor carrier were invalid and of no force and effect insofar 
as they attempted to vary the terms and conditions of an earlier contract 
filed with the Commission. Referring to the rules established by the 
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Commission in Freight Forwarders, Motor Common Carriers Agreements, 
272 I. C. C. 413, the division said that it is mandatory that before any 
schedule or contract or supplement thereto can have any force and effect 
under section 409 of the Act, it must be filed with the Commission; as 
the contracts in question had not been so filed, they could not vary the 
terms of the original contract. In his concurring expression Commis- 
sioner Tuggle said that complainant, having been a party to all of the 
matters covered in the complaint, was actually complaining of its own 
acts. As it was seeking to use the Commission as a tool in laying the 
ground work of its defense in a suit for accrued charges instituted by the 
defendant motor carrier before the Superior Court of New Jersey, Com- 
missioner Tuggle stated that he ‘‘would not dignify the complaint even 
to the extent of the brief report adopted by the majority.’’ 

In I. & 8. Docket No. 6777, Radio and Television Sets—IIl., Ind., 
N.J.,N. Y., R. I., decided January 16, 1958, the Commission, division 2, 
held that reduced freight forwarder rates on radio and television sets 
premised upon the shippers’ agreeing to tender the shipments in freight- 
cars loaded by themselves were not shown to be lawful. The respondent 
freight forwarders, under the proposed rates, would not have been 
obliged to assemble and consolidate the tendered shipments, and hence 
the services rendered would not have been those of a freight forwarder, 
as the assembling and consolidating of shipments at origin and the break- 
ing bulk and the distributing of shipments at destination are the essence 
of freight forwarder service. Reduced rates on washing machines pro- 
posed by the respondent freight forwarders to meet the competition of 
rail service were approved over the protest of motor carriers by the 
Commission, division 3, in I. & 8. Docket No. 6794, Less-Than-Carload 
Volume Rates—Official Territory, decided January 20, 1958. 





Continued Use of Streamlined Rule 10 Proposed 


In modification of the prior report of the Commission on recon- 
sideration, 63 M. C. C. 453, Examiner Tobias Naftalin proposes in his 
report in Docket No. 31006, Eastern Central Motor Carriers Association, 
Inc. v. Akron, Canton & Youngstown Railroad Co., served January 30, 
1958, that the maintenance of the assailed all-commodity rates subject 
to a rule which authorizes the inclusion of freight in mixed carloads 
subject to the all-commodity rates and to rates lower than the all-com- 
modity rates should be found not to be unjust and unreasonable. 

The mixing rule, in issue called streamlined rule 10, was established 
by the railroads in 1942. In general it permits the mixing of freight on 
which the all-commodity rates are applicable and freight on which rates 
lower than the all-commodity rates are applicable, or so-called rule 10 
freight, all of it subject to the single carload minimum weight applicable 
to all-commodity freight, which generally is 30,000 pounds. 

Under rule 10 the charge for a mixed carload is computed by apply- 
ing the respective carload rates on each article in the mixed carload, 
subject to the highest carload minimum weight applicable on any article 
in the mixture, the deficit, if any, in the minimum weight to be charged 
for at the highest carload rate applicable on any article in the mixed 
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earload. Generally, the rule 10 freight is subject to rates lower than 
the all-commodity rates. 

Freight forwarders intervened in support of the defendants and con- 
tended that elimination of the mixing rule would result in penalty 
charges greater than their traffic can bear. They argued that the alter- 
natives—segregating the freight into separate all-commodity and rule 10 
carloads, shipping all rule 10 freight at all-commodity rates, as suggested 
in the prior report, shipping the all-commodity freight under rule 10 
rates and varying the method to obtain the lowest charge—would be 
unsatisfactory. 

Examiner Naftalin was impressed by the fact that the railroads, 
through their forwarder operations, were retaining the transportation of 
less-than-carload freight which would otherwise have been diverted to 
motor carriers. He believed that, while less-than-carload traffic is deficit 
traffic, the forwarder traffic as tendered the railroads in carload lots con- 
tribute substantially above the out-of-pocket costs. 

One of the purposes of the motor carriers’ complaint, according to 
Examiner Naftalin, and perhaps its chief purpose, was by indirection, 
that is, by forcing the defendants to increase their charges, to compel 
the forwarders to increase their charges to the public and thereby enable 
the motor carriers to be more competitive on less-than-carload traffic. 
Under the National Transportation Policy, said Examiner Naftalin, the 
inherent advantages of the freight forwarders are required to be recog- 
nized and protected. 

Referring to the Commission’s earlier report, Examiner Naftalin 
said that the ultimate conclusion therein was materially influenced, if 
not actually predicated, on the finding that the effect of streamlined 
rule 10 in conjunction with the all-commodity rates is to reduce the 
earload charges that would otherwise accrue under the all commodity 
rates. He did not think that the record supported this finding, as in 
practice the elimination of the rule would result in a loss of profitable 
traffic to the railroads. 

Examiner Naftalin concluded that the tariffs have long permitted 
the mixing of articles contained in mixtures with lower-rated articles 
moving under modified rule 10, and he knew of no reason under present 
conditions for distinguishing between such mixtures in a single carload 
and the mixture of all-commodity freight with rule 10 freight to make 
up a single carload, with a minimum of 36,000 pounds. Examiner 
Naftalin apparently found little merit in the motor carriers’ argument 
that this freight can stand whatever additional costs may result from 
requiring the separation of rule 10 and all-commodity freight for he 
spent little time on it. 





Reasonableness of Rates Determined 


Reduced motor carrier assembling rates were found not shown to 
be just and reasonable by the Commission, division 3, in I. & 8. Dockets 
No. M-10040, Assembling Rates—Expressways, Inc., decided January 10, 
1958, and No. M-9943, Assembling Rates—Motor Express, Inc., of 
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Indiama, decided January 27, 1958. The majority held that the rates 
had not been shown to be compensatory ; Commissioner Minor, dissenting 
in the latter case, would have sustained the rates as being no lower and 
in a few instances actually higher than the rates maintained on similar 
traffic by competing carriers. 

In I. & S. Docket No. M-8193, Liquors Between Louisville, Ky., and 
Pennsylvania, decided January 8, 1958, the Commission on reconsidera- 
tion of its prior report, 300 I. C. C. 627, expunged the sentences, ‘‘ These 
findings are made without prejudice to the respondents’ publishing rates 
on a parity with the rail rates at the 60,000-pound minimum. The rail 
carriers by reason of their incentive rates will continue to have lower 
rates on shipments in excess of 60,000 pounds.’’ Citing Salt from 
Louisiana Mines to Chicago, 69 I. C. C. 312, the Commission stated that 
it had discretion whether to comment that the disallowance of proposed 
rates was without prejudice to the establishment of rates differing from 
those under suspension. It concluded that the relation between rail and 
motor rates on alcoholic liquors in eastern territory has been a contro- 
verted question in a number of recent proceedings and that the evidence 
in the instant proceeding did not support a definite expression of opinion 
on the question. Commissioners Murphy, Walrath and McPherson dis- 
sented on the ground that the finding without prejudice to the respond- 
ents’ establishing the rates on a parity with the increased rail rates was 
proper under the circumstances. 

Reduced rates proposed to meet a combination of local rates were dis- 
allowed by the Commission, division 2, in I. & 8. Docket No. M-9941, 
Lard, Etc.—Cincinnati, Ohio, to Kansas City, Mo., decided January 6, 
1958. The division felt that there had been no showing that the factors 
comprising the combination apply over the same route. Commissioner 
Murphy in a concurring expression stated that he thought the Commis- 
sion should have instituted an investigation on its own motion for the 
purpose of determining the lawfulness of the local rates. 





Trailer-on-Flatcar Service Expanded 


In No. 31979, Long Island Railway Company v. Delaware, Lacka- 
wanna & Western Railroad Company, decided January 22, 1958, the 
Commission, division 3, held that the motor transportation of freight in 
truck trailers by the Lackawanna, Erie and Lehigh Valley railroads over 
the public highways between their respective rail terminals in New 
Jersey and the premises of consignors and consignees in Queens, incident 
to the line-haul movement of such freight in trailer-on-flatear service, 
is bona fide terminal area collection and delivery service incidental to 
transportation by railroad within the meaning of section 202(c) of the 
Act. The railroads had previously rendered service only to the shore 
line of Queens by lighter or carfloat service but had not effected door-to- 
door pick up and delivery service. 

With slightly reworded rules, the respondent railroads in I. & S. 
Docket No. 6649, Substitution of Rail Regular Trailer-on-Flatcar Service, 
decided January 22, 1958, were permitted to provide for the substitution 
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of regular freight service in lieu of trailer-on-flatear service between 
Western points. The respondent railroads urged that the rules under 
investigation were intended to be used only for carriers’ operating con- 
venience and not as a medium for granting shippers or receivers any 
additional services or rates different from those available under the 
trailer-on-flatcar tariffs. They indicated that their purpose was to save 
equipment and costs when it could conveniently be done in their own 
interest. The new rules prescribed by the Commission, it felt, would 
accomplish the desired results. Commissioner Murphy dissented. 











Water Transportation 
By Westey Rocers, Editor 





W-18 (Sub. No. 4) 
W-690 (Sub. No. 4) 
Upper Columbia River Towing Co. 
Inland Navigation Company 


Extensions—Snake River 


In W-18 (Sub-No. 4), public convenience and necessity found to 
require operation by applicant, as a common carrier in performance of 
general towage, and by nonself-propelled vessels with separate towing 
vessels, in transportation of grain, between ports and points along 
Columbia River from Pasco-Kennewick, Wash., to Priest Rapids, Wash., 
and along Snake River from its confluence with Columbia River to 
Johnson’s Bar, Idaho-Oregon. (Report February 12, 1958). 

In W-690 (Sub-No. 4), public convenience and necessity found to 
require operation by applicant as a common carrier in self-propelled 
vessels, of passengers and general commodities, between ports and points 
along Snake River from its confluence with the Columbia River to Lewis- 
ton, Idaho and general commodities between ports and points along 
Columbia River from Pasco-Kennewick to Priest Rapids, Wash., and 
general commodities in nonself-propelled vessels, with separate towing 
vessels, between ports and points along Snake River from Lewiston to 
Johnson’s Bar, Idaho-Oregon. (Report February 12, 1958). 





W-985 (Sub. No. 5) 


Nelseco Navigation Company 


On reconsideration, findings in prior report, decided September 10, 
1957, modified. Public convenience and necessity found to require 
operation by applicant as a common carrier, by self-propelled vessels, 
of passengers and general commodities between Norwich and New Lon- 
don, Conn., on the one hand, and, on the other, Block Island, R. I., in 
seasonal operations from June 1 to October 31, both inclusive of each 
year. Issuance of a certificate approved upon compliance by applicant 
with certain conditions, and application in all other respects denied. 
(Report February 13, 1958). 





W-431 (Sub. No. 3) 


Sioux City and New Orleans Barge Lines, Inc., Extension—Freeport 


Following request of applicant dated January 27, 1958, for per- 


mission to withdraw its application ; said application has been dismissed 
by the Commission. 
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W-1055 (Sub. No. 3) 
Alaska Freight Lines, Inc. 
Temporary Authority—Houston 


Applicant has been authorized to operate as a common carrier by 
non-self-propelled vessels with the use of separate towing vessels, in in- 
terstate or foreign commerce, in the transportation of lumber from Coos 
Bay and Newport, Oregon, to Houston, Tex. to and including August 
13, 1958. Division 1, Order February 4, 1958. 





Finance Docket No. 19988 
Shepard Towing Co., Inc.—Purchase—Shepard Towing Co. 
Decided February 4, 1958 


Purchase by Shepard Towing Co., Inc., of the water-carrier operating 
rights and properties of Albert Bernert, Philip Tuor, Gale Merwin 
and James McKinley, a partnership, doing business as Shepard 
Towing Co., approved and authorized. 


Transfer to Shepard Towing Co., Inc., of the amended certificate and 
order dated August 13, 1946, issued in No. W-422 to Shepard Tow- 
ing Co., Approved. 


Acquisition by Albert Bernert of control of Shepard Towing Co., Inc., 
and of the operating rights and properties described above, through 


ownership of stock, approved and authorized. (Division 4, Order 
February 4, 1958). 
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0. REGULATION * 
04. Exempt Operations 


04.0 Agricultural 
04.03 Nonexempt Articles 


04.03 Both condensed and concentrated milk have been held by Com- 
mission to be nonexempt commodities, which, if moved in interstate or 
foreign commerce, require authorization from Commission. Any transpor- 
tation of these commodities, whether separately or in mixed shipments with 
exempt commodities, without such authorization is unlawful. MC-91910, 
Sub 13, Wm. O’Donell, Inc. Ext.—Dairy Products, 1-31-58, Div. 1. 


04.5 Terminal Area Operations 

04.51 Rail 

04.51 Motor-vehicle transportation of freight in trailers by defendants 
between their respective rail terminals in N. J. and premises of consignors 
and consignees in Borough of Queens, New York, N. Y., incident to line-haul 
movement of such freight in trailer-on-flatcar service, found to be terminal- 
area collection-and-delivery service incidental to transportation by railroad 
within meaning of sec. 202(c) of Act, which may lawfully be performed 
without a certificate issued under part II of Act. Compare 296 I. C. C. 219, 
and 299 I. C. C. 347. No. 31979, Long Island R. R. Co. v. Delaware, L. & 
We BM. Ciy ooes LG. G.. cccce ORS, Biv. SE. 


04.9 Operations Within a Single State 
04.90 Generally 


04.90 A carrier may lawfully engage in multiple-state operations under 
sec. 203(b)(6) without affecting its right to conduct operations under second 
proviso of sec. 206(a). With respect to operations currently conducted by 
applicant under second proviso, it does not appear that any benefit would 
accrue directly or indirectly to public from grant of authority. Therefore, 
in accordance with principle established in 53 M. C. C. 672, application, inso- 
far as it seeks certificate authorizing operation over presently registered 
routes, should be denied. MC-99090, Sub 1, R. W. Yates Com. Car. App., 
caw Me Se Oe ccc cy Eee, Oe 


05.3 Forwarders 
05.30 Generally 


05.30 Freight forwarder must assemble and consolidate and break 
bulk and distribute. Sec. 402(a)(5) of Act. Instant shipments would be 
tendered in cars loaded by shippers, and it is not established otherwise that 
operation would be that of a freight forwarder. Order entered requiring 
cancellation of proposed rates. I & S 6777, Radio & Television Sets—HIIl., 
BMNG., Ths Deg Dec Meg Mee Bey ices E.G. G. 2s cog SOROS, Eee. 8. 


1. PROCEDURE 
11. Proceedings 


11.0 Declaratory Orders 
11.05 Rates or Charges 


11.05 Commission decided that it has authority to make finding of 
past unreasonableness of motor-carrier rates. Court suit for recovery of 
damages was instituted by complainant. MC-C-1849, U. S. v. Davidson 
Transfer & Storage Co., 302 I. C. C. 87, decided on — 14, 1957. 
MC-C-1854, Rollohome Corp. v. Neuendorf Transp. is, ocee Be Oe C. 
1-7-58, Div. 2. 


* References to mimeographed decisions which are not to be printed in full in 
Commission reports are to docket number and date. 

Beginning with Volume 300 I. C. C. (March, 1957-May, 1957), all motor- 
carrier rate decisions, subsequent to those reported in Volume M. 


(November, 1956-February, 1957), will be included in the I. C. C. volumes, the 
M. C. C. designation no longer being used to number motor-carrier rate complaints. 
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11.05 Except under unusual circumstances, adversary proceedings in- 
volving past unreasonableness, unjust discrimination, or undue prejudice 
under part II of Act, should not be entertained by Commission prior to in- 
stitution of damage suits in court covering same subject matters. 43 
M. C. C. 337. MOC-C-1786, A. H. Schlensker, Trustee, Advance Paint Co. v. 
Ellis Trucking Co., Inc., .... I. C. C. ...., 1-20-58, Div. 3. 


11.1. Rulemaking 
11.10 Statements of Policy 


11.10 Modification of outstanding Commission orders in procedure 
adopted considered necessary to enable Commission to exercise effectively 
admitted power to deal with carriers’ revenue needs on a broad front. 
Sec. 16(6) of Act. 290 U. S. 70, 76-77; 11 F. Supp. 487. Moreover, pro- 
cedure is fair by prevailing standards. Ex Parte 212, Increased Freight 
Rates, 1958, .... I. C. C. ...., 2-11-58, Commission. 


1 5. Parties 


15.1 Proper Parties 
15.16 Protestants 


15.16 Protestant publishes rates on behalf of its member carriers, and 
is a “person’’ entitled to complain or protest within meaning of sec. 406(a) 
of Act. 301 I. C. C. 112. Contention that protestant association is pro- 
hibited from practicing before Commission by General Practice Rule 1.7 is 
without merit. I & S 6794, L.C.L. Volume Rates—Official Territory, .... 
I. C. C. ...., 1-20-68, Div. 3. 


15.3 Vicarious Representatives 
15.32 Rate Bureau 


15.32 Conference publishes tariff on behalf of its member carriers for 
application on commodities and between points here concerned. It disclosed 
fully identity of motor carriers in whose behalf appearance was made. 
Conference is proper party and does have an interest in this proceeding. 
Compare 64 M. C. C. 723. MC-28439, Sub 75, Daily Motor Exp., Inc. Ext.— 
Galion, Ohio, .... M. C. C. ...., 1-23-58, Div. 1. 


16. Proof 


16.1 Issues 
16.13 Stipulations 


16.13 While agreements between parties concerning prospective re- 
strictions on operating authority which may be granted is not binding upon 
Commission, because of absence of showing of public convenience and neces- 
sity for movement of certain commodities, authority granted will be re- 
stricted against such movements. MC-8681, Sub 51, Western Auto Trans- 
ports, Inc. Ext.—Farm Tractors, .... M. Cc. CG. ccon, 7Uawe, mer. i. 


16.2 Burden of Proof 


16.23 I & S Proceedings 


16.23 Under sec. 406(e) of Act, burden of proof that proposed rate 
changes are just and reasonable rests upon proponents thereof. I & S 6777, 
Radio & Television Sets—Ill., Ind., N. J., N. ¥., R. I, .... LC. C. 
1-16-58, Div. 2. 


eens 


16.4 Witnesses 
16.46 Cross-examination 


16.46 Examiner properly excluded affidavits of shipper witnesses be- 
cause applicant failed to produce those witnesses for cross-examination. 
Record as developed is sufficient to enable decision of issues presented and 
motion to dismiss application is overruled. MC-F-6358, Eastern Exp., Inc. 
—Pur. (Por.)—Garo Transp. Co., 1-20-58, Div. 4. 
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16.5 Testimony 
16.52 Verified Statements 


16.52 Mere categorical statement in verified statement of complain- 
ant’s president to effect that articles shipped were not as described in 
shipping paper, but comprised ‘‘cattle hide leather in original tannery shapes, 
not cut to shape for final use,” is not sufficient to prove nature of commodity 
shipped. 273 I. C. C. 419, 421, and 226 I. C. C. 627, 630. No. 32106, Janice, 
Inc. v. Acme Fast Freight, Inc., .... I. C. C. ...., 1-17-58, Div. 3. 


16.6 Documents 
16.66 Voluminous Evidence Rule 


16.66 Exhibit in question was an abstract prepared from shipping 
documents such as bills of lading. It was not a record kept in regular 
course of business, but was especially prepared for hearing. A party de- 
siring to place an abstract such as this into evidence must be prepared to 
demonstrate its authenticity by producing for examination by opposing 
parties the underlying documents from which it was compiled. 63 M. C. C. 
569,571. This is a reasonable and necessary precaution against introduction 
of spurious evidence. Exhibit was properly rejected. MC-114019, Sub 7, 
Emery Transp. Co. Ext.—Cudahy, Wis., .... M. C. C. ...., 1-16-58, Div. 1. 


17. Hearing 


17.4 Reception of Evidence 
17.42 Objection 


17.42 Applicant has burden of proving its case. If it elects to hold 
back certain information which it deems might be hurtful to a supporting 
shipper, it clearly has a right to do so, and question whether, having done 
so it has still made a case, is solely a question as to weight of proof it did 
offer. Applicant’s objection to question on ground that information was 
confidential and need not be revealed sustained. MC-114019, Sub 7, Emery 
Transp. Co. Ext.—Cudahy, Wis., .... M. C. C. ...., 1-16-58, Div. 1. 


17.42 Objection is taken to admission of testimony by shipper to effect 
that it had been informed by its customers that they will establish bulk 
storage facilities if proposed service becomes available. Examiner’s ruling 
was proper. Knowledge acquired in line of official duty or employment is 
clearly admissible and entitled to probative weight. MC-110420, Sub 117, 
Quality Carriers Inc. Ext.—White Oil, .... M. C. C. ...., 1-31-58, Div. 1. 


18. Decisions 


18.3 Exceptions 
18.35 Defective 


18.35 As protestants’ exceptions are clear and understandable, motion 
that exceptions be rejected because they do not conform to sec. 1.96 of 
General Rules of Practice in that points relied upon have not been stated 
or numbered separately, is overruled and exceptions and arguments will be 
considered. Such action, however, is not to be construed as controlling any 
future failure to observe rules necessary to good practice. 70 M. C. C. 169. 
MC-F-6388, Transcon Lines—Pur.—B & M Exp., Inc., .... M. C. C. 
1-10-58, Div. 4. 


18.6 Relief From Decisions 
18.60 Generally 


18.60 Upon reconsideration, without prejudice finding eliminated be- 
cause evidence does not support definite expression of opinion. I & S M- 
81938, Liquors Bet. Louisville, Ky., & Penna., .... I. C. C. ...., 1-8-58, 
Commission. 
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18.9 Compliance with Decisions 
18.90 Generally 


18.90 Respondents found to have substantially complied with prescrip- 
tive terms of report and order entered in 287 I. C. C. 611. No. ° 
Denver & R. G. W. R. Co. v. Union Pac. R. Co., .... I. C. C. ...., 1-15-58, 


Commission. 
2. FRANCHISES 
20. Generally 


20.0 Jurisdiction 
20.01 Rail & Express Carriers 


20.01 In 270 U. S. 266, 273 and 300 U. S. 276, 287, Supreme Court 
held that ultimate determination of whether certain facilities constitute an 
extension of a line of railroad subject to sec. 1(18) is within exclusive juris- 
diction of courts, either in a suit to set aside an order granting a certificate 
or in a suit under sec. 1(20) to enjoin violation of sec. 1(18). See also 
224 1. C. C. 170, 174. 229 I. C. C. 687, 693; and 241 I. C. C. 562, 567. 
No. 31979, Long Island R. R. Co. v. Delaware, L. & W. R. Co., .... I. C. C. 

, 1-22-58, Div. 3. 


20.08 Restriction Upon Service 


20.08 Under sec. 209(b) of Act as amended Aug. 22, 1957, Commis- 
sion may limit service of a particular contract carrier to one performed for a 
single shipper. MC-116689, D. P. Campbell Cont. Car. App., 1-22-58, Div. 1. 

20.08 In interest of exactness proposed weight restriction per ‘‘ship- 
ment” will be changed to “packages or parcels.”” MC-109924, Sub 5, Easton 
Motor Freight, Inc. Ext.—Phillipsburg, N. J., .... M. C. C. ...., 1-9-58, 
Div. 1. 


20.1 When Interstate Franchise Required 
20.12 Exempt Operations 
20.12 No specific authority to transport mail * peagees. MC-28680, 
Sub 16, Jordon Bus Co. Ext.—Okla. Points, 1-31-58, + ae 


20.12 MC-91910, Sub 18, Wm. O’Donell, Inc. , Products, 
1-31-58, Div. 1. (Please See 04.03, Same Title). 


20.15 New Railroad Operations 


20.15 Although sec. 1(22) of Act specifically excludes from Commis- 
sion jurisdiction, construction or abandonment of spur, industrial, team, 
switching or side tracks located wholly in one state, it does not, however, 
exclude from Commission jurisdiction acquisition and operation of such 
tracks. See 295 1.C.C. 585. F. D. 19839, Texas & N. O. R. Co.—Abandon- 
ment (Por.)—Paris Subdivision (Texas), 1-24-58, Div. 4. 


21. Nature & Extent of Operations 


21.0 Generally 
21.02 Duplication—Generally 


21.02 In order to prevent a grant of authority duplicating that now 
held by applicant between certain points, this segment is omitted from 
authority granted herein. MC-52986, Sub 9, Northwest Freight Lines, Inc. 
Ext.—Spokane, Wash., .... M. C. C. ...., 1-7-58, Div. 1. 


21.1 Type of Operation 
21.11 Common Carrier 


21.11 In view of applicant’s proposed holding out to any and all per- 
s0ns whose primary business is wholesale or retail of new furniture and 
household appliances, it cannot be concluded that its service will be contract 
carriage. On reconsideration, proposed operations found to be common 
carriage. MC-116134, Sub 1, H. & M. Trucking Co., Inc. Com. Car. App., 
coos Me Ge Ge scecy See, Gale Ee 
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21.3 Routes Operated 
21.31 Regular Routes 


21.31 Lack of designation of specific routes in no way changes basic 
character of service, as it remains essentially regular-route service. Compare 
62 M. C. C. 261. MC-9876, Sub 15, National Transp. Co. Ext.—Conn. & 
Mass., 1-29-58, Div. 1. 


21.4 Joinder of Authority 


21.42 Restrictions 


21.42 Restriction against tacking is necessary to protect protestants 
against any inroads on traffic which they are now transporting from certain 
points, and to prevent applicant from performing a service for which no need 
has been shown. MOC-111812, Sub 35, Midwest Coast Transport, Inc. Ext.— 
Huron, 8S. Dak., .... M. C. C. , 1-29-58, Div. 1. 


21.7 Service Authorized 
21.77 Auxiliary & Supplemental Rail Service 


21.77 Where unusual circumstances prevail, grant to a railroad or to 
a railroad affiliate of authority to operate as common carrier by motor vehicle 
need not be conditioned so as to limit future service by motor vehicle to 
that which is auxiliary or supplemental to train service. See 55 M. C. C. 567. 
MC-30605, Sub 87, Santa Fe Trail Transp. Co. Ext.—N. Mex., .... M. C. C. 
, 1-31-58, Div. 1. 


21.77 While sec. 216(c) of Act provides that interchange arrange- 
ments may be established by railroad with independent motor carriers, 
Commission has no authority to compel carriers to enter into such coordi- 
nated service agreements. 


Key points are normally located at termini of routes, important junc- 
tions, or large break-bulk or concentration points rather than at small and 
relatively unimportant intermediate points. 

Modification of key point conditions attached to certain certificates of 
petitioners found justified in certain respects. MC-110388, Sub 2, Union 
Pacific Motor Freight Co.—Petition for Modification of Key Point Restric- 
Gem, ....m oo G. , 1-22-58, Div. 1. 


21.9 Authorized Transportation of Persons 
21.92 Charter Operations 


21.92 Under provisions of sec. 208(c) of Act, protestants may origi- 
nate charter parties at certain authorized service points destined to all points 
in considered radial territory. See 29 M. C. C. 25. MC-53686, Sub 2, Harry 
McCloskey Ext.—Four States, .... M. C. C. ...., 1-15-58, Commission. 

21.92 Sec. 208(c) of Act confers additional right without proof and 
which is not severable, to carriers operating over a regular route or routes 
and between fixed termini. 29 M. C. C. 25, 46. Commission is without 
power in individual cases to place even a partial limitation in a certificate 
which would restrict charter privileges conferred by sec. 208(c). 1M.C.C. 
440. MC-99601, Sub 1, Lee Wall Com. Car. App., .... M. C. C. ...., 
1-31-58, Div. 1. 


22. Commodity Authority 


22.0 Generally 
22.00 Intended Use 


22.00 When carrier with authority to haul ‘contractors’ equipment” 
is tendered shipments of commodities used in manner contemplated by its 
certificate to such a predominant extent as to virtually exclude all other 
uses, carrier may assume without making an investigation that shipments 
offered are for such use, provided, of course, it has no information to con- 
trary. MC-29886, Sub 100, Dallas & Mavis Fwdg. Co., Inc. Ext.—Cleveland, 
Ohio, .... M. C. C. , 1-16-58, Div. 1. 
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23. Qualification of Applicant & Providence of Operation 


23.1 Financial Condition 
23.10 Proof, Requisite 


23.10 Applicant is not financially unfit to conduct proposed operations 
because its current assets are exceeded by its current liabilities. Applicant 
is presently experiencing an imbalance of traffic with its predominant move- 
ment being northbound. It is obvious, therefore, that grant of southbound 
authority herein will enable it to conduct its operations with greater effi- 
ciency and thereby improve its financial condition. MC-109761, Sub 7, 
Carl Subler Trucking, Inc. Ext.—Austin & Owatonna, Minn., .... M. C. C. 

, 1-29-58, Div. 1. 


23.4 Relations with Other Carriers 
23.42 Sec. 5(2) Approval Necessary 


23.41 Issuance of permit to applicant conditioned upon prior approval 
of common control of applicant and two other motor carriers. Compare 
49 M. C. C. 710, and 39 M. C. C. 620. MC-116391, Cement Transports, Inc. 
Cont. Car. App., .... M. C. C. , 1-31-58, Div. 1. 


23.6 Unauthorized Operations 
23.61 Extenuating Facts 


23.61 Unlawful operations were performed under misunderstanding of 
law and resulted in unintentional departure therefrom. While such activities 
are not condoned, such past unauthorized operations should not be con- 
sidered as a bar to issuance of authority herein. MC-91910, Sub 13, Wm. 
O’Donell, Inc. Ext.—Dairy Products, 1-31-58, Div. 1. 


24. Need for Proposed Operation 
24.0 Generally 


24.01 Requisite Proof 


24.01 In absence of more definite information regarding authority, 
willingness and ability of conference carriers to perform any portion of 
desired service, it may not be concluded that such through service would be 
adequate to meet shipper’s needs. MOC-28439, Sub 75, Daily Motor Exp., 
Inc. Ext.—Galion, Ohio, .... M. C. C. , 1-23-58, Div. 1. 


24.01 To warrant grant of authority sought, it is incumbent upon ap- 
plicant to establish by affirmative evidence that (1) there is need for pro- 
posed service, and (2) existing services are inadequate to meet reasonable 
transportation requirements of supporting shippers. MC-97264, Sub 16, 
M &M Oil & Transp., Inc. Ext.—N. Mex., .... M. C. C. , 1-22-58, Div. 1. 


24.01 Applicant has same statutory burden of proving that there is a 
real need for service it proposes to render, whether authority sought is new 
authority or authority similar to some previously held. MC-1658, Sub 41, 
Shirks Motor Exp. Corp. Ext.—Ohio Points, .... M. C. C. ...., 1-23-58, 
Div. 1. 


24.01 Among other things, it is incumbent upon applicant to establish 
by competent evidence that motor carriers serving area sought are either 
unwilling or unable to provide a reasonably satisfactory service. MC-99601, 
Sub 1, Lee Wall Com. Car. App., .... M. C. C. , 1-31-58, Div. 1. 


24.01 It is incumbent upon applicant seeking motor-carrier authority 
to establish by affirmative evidence that shippers have need for motor service, 
because existing rail service has proved to be inadequate completely to meet 
their reasonable transportation requirements. MC-8681, Sub 51, Western 
Auto Transports, Inc. Ext.—Farm Tractors, .... M. C. C. ...., 1-31-58, 
Div. 1. 
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24.01 Because of inherent advantages of water transportation, includ- 
ing low transportation charges, shipping public is entitled to water carrier 
service where rail transportation is also available. 285 I. C. C. 509, 285 
I. C. C. 260, 264. Compare Schaffer Transp. Co. v. United States, decided 
12-9-57. W-1101, F. E. Woods Com. Car. App., .... I. C. C. , 1-24-58, 
pey.. 1. 


24.02 Brokerage 


24.02 Proposed operation will serve useful public purpose and will 
be beneficial not only to those persons interested in travel but also to carriers 
furnishing transportation. Issuance of license approved. MOC-12667, 
Dorothy M. Knoll Broker App., 1-31-58, Div. 1. 


24.03 Contract Carriage 


24.03 Burden is upon applicant seeking contract carrier authority, as 
well as one seeking common carrier authority, to establish, among other 
things, that there is need for service proposed which existing carriers cannot 
or will not meet. Compare 69 M. C. C. 229, and 69 M. C. C. 241. Service 
not needed cannot be found consistent with public interest or National Trans- 
portation Policy. MC-11185, Sub 100, J-T Transport Co., Inc. Ext.— 
Columbus, Ohio, .... M. C. C. , 1-31-58, Div. 1. 


24.03 There is no seine that shipper’s witnesses in support of 
application for contract carrier authority be authorized to bind their prin- 
cipals to transportation contracts. The witnesses were authorized by ship- 
pers to appear on behalf of applicant. From this fact, and from fact that 
applicant is presently operating under bilateral contracts with shippers, it 
can be reasonably inferred that shippers are prepared to enter into agree- 
ments with applicant. MC-91910, Sub 18, Wm. O’Donell, Inc. Ext.—Dairy 
Products, 1-31-58, Div. 1. 


24.03 Equipment used by both applicant and existing motor carrier is 
substantially same, and fact that applicant’s driver may be more helpful in 
unloading trailer at destination does not establish a specialized service such 
as contemplated by sec. 203(a)(15) of Act. MC-115585, Sub 2, Southern 
Newspapers, Inc. Ext.—Ft. Payne, Ala., .... M. C. , 1-22-58, Div. 1. 


24.06 Registered Truck Operation 


24.06 Applicant is eligible to register intrastate authority; and there 
has been no showing of a public need for any service in addition to that 
which could be conducted by applicant, should he choose to register such 
authority. Therefore, application, insofar as it seeks a certificate authorizing 
operations over routes not presently registered, should be denied. 63 
M. C. C. 45. — Sub 1, R. W. Yates Com. Car. App., .... M. C. C. 

, 1-23-58, Div. 1. 


24.09 Substitution of Contract for Private Carriage 


24.09 If application is denied shipper will be compelled to resort to 
private carriage which it considers not economically feasible. Granted. 
MC-115623, Sub 1, L. E. & J. L. Gartin Ext.—Mo., 1-23-58, Div. 1. 


24.09 Shipper’s continued partial utilization of private motor carriage 
does not militate against need for and consequent grant of authority herein. 
MC-77424, Sub 9, Wenham Transp. Inc. Ext.—Rubber & Plastic Products, 

aig , 1-31-58, Div. 1. 


24.1 Patron Need 
24.10 Requisite Proof 
24.10 Shipper is entitled to access to all convenient sources of supply 


and to markets which it can reasonably and economically serve. MC-111940, 
Sub 12, Smith’s Truck Lines Ext.—Pallets, 1-31-58, Div. 1. 
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24.11 Preference or Desire 


24.11 Mere desire of shipper for an additional carrier, standing alone 
and without substantial evidence of need for that service, is not sufficient. 
MC-52657, Sub 493, Arco Auto Carriers, Inc. Ext.—Allentown, Penna., .... 
M. C. C. , 1-28-58, Div. 1. 


24.11 At most, evidence establishes preference for applicant’s pro- 
posed service. This is insufficient to warrant grant of authority sought. 
a a Sub 18, Central & Southern Truck Lines, Inc. Ext.—Urea, .... 
M. , 1-21-58, Div. 1. 

gee Mere preference by shipper for single-line service is not suffi- 
cient to justify grant of authority where available joint-line service is satis- 
factory. MC-113617, Sub 8, Highway Transport Co. Ext.—Ariz. & N. Mex., 
1-31-58, Div. 1. 

24.11 Mere preference for service of applicant, a local carrier, is not 
sufficient, without showing of inadequacy in existing service, to warrant grant 
of rr, sought. MOC-53686, Sub 2, Harry McCloskey Ext.—Four States, 

- M. C. C. , 1-15-58, Commission. 

24.18 Use of Existing Carriers 

24.13 Existing services of opposing carriers which appear to be in 
position to handle described traffic and are willing to modify equipment if 
necessary, have not been tried, much less shown to be inadequate. In fact, 
no attempt whatsoever has been shown to have been made to ascertain if 
existing service is capable of meeting needs of supporting shippers. 
MC-11185, Sub 100, J-T 1 aes Co., Inc. Ext.—Columbus, Ohio, 

« Ge , 1-31-58, Div. 1. 


24.16 Commercial Competition 


24.16 Shipper must have suitable motor carrier service available to 
enable it to compete successfully with other shippers. MC-61403, Sub 21, 
Robinson Transfer Motor Lines, Inc. Ext.—Davenport, Iowa, 1-22-58, Div. 1. 


24.17 Patronage of Unauthorized Operation 


24.17 While past unlawful operations do not establish need for appli- 
cant’s continued service, they do indicate shippers’ requirements from and 
to points sought. MC-91910, Sub 13, Wm. O’Donell, Inc. Ext.—Dairy 
Products, 1-31-58, Div. 1. 


24.2 Traffic Available 
24.25 New or Increased Traffic 


24.25 Shipper’s expansion of its facilities will require services of all 
carriers presently serving it. Concluded that applicant should be granted 
authority to render complete service commodity-wise to those areas which 
it is already serving. MO-34865, Sub _ Contract Carriers, Inc. Ext.—Iron 
& Steel Reinforcement Articles, .... M. C. C. , 1-81-58, Div. 1. 


24.3 Rates, Charges Pi Tariff Privileges 
24.30 Generally 


24.30 Mere desire for lower rates is not sufficient justification for 
authorization of additional operations in territory already adequately served. 
MO-115585, Sub — Inc. Ext.—Ft. Payne, Ala., 

C. , 1-22-58, Div. 1. 


24.4 Adequacy of Facilities 
24.44 Tank Truck Equipment 


24.44 Availability of adequate tank-truck service would stimulate 
shippers’ customers as well as other users to install storage tanks necessary 
for receipt of bulk shipments, and would result in substantial increase in 
volume of corn syrup and liquid animal feed and ingredients moving in bulk 
from and to points considered. MC-110420, Sub 117, Quality Carriers Inc. 
Ext.—White Oil, .... M. C. C. » 1-31-58, Div. 1. 
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24.5 Adequate Amount of Service 
24.51 Emergency Shipments 


24.51 Peak period or emergency demand is not sufficient grounds on 
which to predicate grant. Demand must be reasonably consistent and 
determinable and must not depend upon extraordinary peaks which arise 
in course of any business. 10 M. C. C. 292. MC-97264, Sub 1¢,M & M 
Oil & Transp., Inc. Ext.—N. Mex., .... M. C. C. , 1-22-58, Div. 1. 


24.53 Railroad 


24.53 Rail service is not satisfactory, since bulk of traffic moves to 
consignees at job sites or places of business which are usually located at 
off-rail points. MC-28439, Sub 75, Daily Motor Exp., Inc. Ext.—Galion, Ohio, 
cies oe , 1-23-58, Div. 1. 


24.53 While rail service would seem to be reasonably adequate to 
extent it can be used, it cannot meet all of shippers’ needs due to fact that 
most of origin and destination points involved are located off-rail and be- 
cause many of their consignees cannot handle C.L. shipments. MC-111940, 
Sub 12, Smith’s Truck Lines Ext.—Pallets, 1-31-58, Div. 1. 


24.53 MC-8681, Sub 5, Western Auto Transports, Inc. Ext.—Farm 
Tractors, .... M.C. C. , 1-31-58, Div. 1. (Please See 26.60, Same Title). 


24.7 Single-Line Service 
24.70 Generally 


24.70 It is virtually impossible to provide single-line service to each 
individual shipper between all points desired; and mere preference of ship- 
per for such service, standing alone, and in absence of showing that interline 
is inadequate or is not susceptible of use for other reasons, will not support 
grant of additional authority. MC-55811, Sub 34, Craig Trucking Inc. Ext. 
—Pecatonica, Ill., 1-10-58, Div. 1. 


25. Alternate Routes or Highways 
25.0 Generally 


25.01 Basis 


25.01 It is not practice to authorize operation over an alternate route 
unless service route to which it is appurtenant can be identified with par- 
ticularity. MC-9876, Sub 15, National Transp. Co. Ext.—Conn. & Mass., 
1-29-58, Div. 1. 


25.07 Requisite Proof 


25.07 In proceeding seeking authority to eliminate a gateway, appli- 
cant must show that it is actually transporting substantial volume of traffic 
from and to points involved by operating in good faith through the gateway 
and, in so operating, is effectively and efficiently competing with existing 
carriers. 66 M. C. C. 775, 777. MC-111812, Sub 35, Midwest Coast Trans- 
port, Inc. Ext.—Huron, S. Dak., .... M. C. C. , 1-29-58, Div. 1. 


25.07 Where use of proposed alternate route would be tantamount to 
new service or would substantially enhance applicant’s competitive position, 
same type of proof of public convenience and necessity must be insisted 
upon as in other applications for new authority. MC-65697, Sub 30, Theatres 
Service Co. Ext.—Pulaski, Tenn., 1-22-58, Div. 1. 
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25.07 In considering applications for alternate route authority, three 
concurrent tests must be met before authority can be granted solely on basis 
of operating economy and efficiency. They are: (a) applicant must presently 
operate between both termini under appropriate authority over a practicable 
and feasible route; (b) applicant must, in fact, be an effective competitor 
for traffic, between such termini with other carriers operating over direct 
routes between involved points; and (c) applicant will not be able to per- 
form, Over proposed route, a service so greatly different from that over its 
authorized service routes as to be tantamount to a new service. Where use 
of proposed alternate route would afford competitive advantage not pre- 
viously enjoyed, or permit such change in operations as to amount to insti- 
tution of new service, it is incumbent upon applicant to submit definite proof 
of need for such service. 


In order to justify granting of application seeking an alternate to an 
alternate route, it must be shown that past operations between termini 
could, had there been no prior grant of an alternate route, have been per- 
formed with equal effectiveness competitively over service route. 69 M. C. C. 
205. MC-110325, Sub 11, Transcon Lines Ext.—aAlternate Routes—Wichita, 
Kan. to Albuquerque, N. "Mex., o+ee ee Ss We , 1-17-58, Div. 1. 


25.07 To Same Effect: 


MC-9876, Sub 15, National Transp. Co, Ext.—Conn. & Mass., 1-29-58, 
Div. 1. 


MC-52947, Sub 24, Pinson Transfer Co., Inc. Ext.—Cincinnati, Ohio, 
os , 1-21-58, Commission. 


25.07 In considering any application requesting authority to operate 
over more direct routes bypassing so-called gateway, applicant is required to 
demonstrate that it is actually transporting substantial volume of traffic 
from and to points involved by means of good faith operation through the 
gateway and, in so operating, is effectively competing with existing carriers 
and that elimination of gateway would not enable applicant to institute what 
would amount to new service so different from its present service as to ma- 
terially improve its competitive position to detriment of existing carriers. 
61 M. C. C. 421. MC-531, Sub 72, Younger Bros., Inc. Ext.—Baton Rouge, 
Bis 2ses Es oe , 1-29-58, Div. 1 


25.08 Granted Upon Requisite Showing 
25.08 Alternate Routes Granted by Div. 1: 
Greyhound Corp., MC-1501, Sub 140, Weiser Wye, Oregon, 1-31-58. 
25.09 Denied for Failure of Proof 
25.09 Alternate Routes Denied by Div. 1, unless otherwise stated: 


Pinson Transfer Co., Inc., MC-52947, Sub 24, Cincinnati, Ohio, .... M. C.C. 
-, 1-21-58, Commission. Prior Report, 71 M. C. C. 525, affirmed. 


Transcon Lines, MC-110325, Sub 11, Wichita, Kan. to Albuquerque, N. Mex., 
ces a oe , 1-17-68. 


26. Preservation of Sound Transportation Conditions 


26.4 Promote Operating Economy 
26.42 Supplement Rail Service 


26.42 Question which must be answered here is whether removal of 
certain key points would accomplish economies and needed improvements in - 
rail service, without such alteration in existing competitive situation as 
would seriously endanger operations of presently authorized independent 
motor carriers. 69 M. C. C. 335. MC-110388, Sub 2, Union Pacific Motor 
ae Co.—Petition for Modification of Key-Point Restrictions, 

Cc. C. , 1-22-58, Div. 1. 
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26.6 Competition 
26.60 Generally 


26.60 Shippers should not be forced to rely on single carrier to serve 
points in each of destination areas involved. MC-2862, Sub 57, Arrow 
Transp. Co. of Del. Ext.—Boise, Idaho, .... M. C. C. , 1-22-58, Div. 1. 


26.60 To reject application on bare conclusion that titinn rail service 
can move available traffic would be affording one mode of transportation 
unwarranted protection from competition from others. Relative or com- 
parative adequacy of existing service is significant consideration when in- 
terests of competition are being reconciled, and record fairly establishes that 
existing rail service cannot, in every instance, meet shippers’ transportation 
needs as well as proposed motor service. See Schaffer Transp. Co. v. United 
States, 355 U. S. 83, decided 12-9-57. MC-8681, Sub 51, Western Auto 
Transports, Inc. Ext.—Farm Tractors, .... M. C. C. , 1-31-58, Div. 1. 


26.62 Destructive 


26.62 Grant of unrestricted motor-carrier authority to applicant in 
considered application will not result in undue restraint of competition. 
MC-30605, Sub 87, Santa Fe Trail Transp. Co. Ext.—N. Mex., .... M. C. C. 

, 1-31-58, Div. 1. 


26.7 Effect Upon Other Carriers 
26.70 Generally 


26.70 Protestants are not now participating in shipper’s traffic which 
is being moved in private carriage, and thus, grant of authority herein would 
not have any material adverse effect upon their existing operations. 
MC-114211, Sub 3, Donaldson Transfer Co. Ext.—Columbus, Neb., 1-31-58, 
i ae B 


26.71 Rights of Existing Carriers 


26.71 Opposing carriers should be permitted opportunity to demon- 
strate their respective capabilities to provide desired service before another 
carrier is authorized. ay Sub 18, Central & Southern Truck Lines, 
Inc. Ext.—Urea, .... = 8 , 1- 2i- 58, Div. 1. 


26.71 Before Mr sies aoe be allowed to expand its service and 
enter field beyond commercial zone, existing carriers should have such oppor- 
tunity. MOC-116134, Sub 1, H. & M. Trucking Co., Inc. Com. Car. App., .. 
M. C. C. , 1-14-58, Div. 1. 


26.74 Motor Truck Carriers 


26.74 Adverse effect upon existing carriers which would result from 
grant of authority would outweigh any benefits accruing to shipping public. 
Denied. MC-78464, Sub 82, Jack Cole Co. Ext.—Linden, Ala., .... M. C. C. 

, 1-31-58, Div. 1. 


26.74 In view of limited participation in this traffic by only one of 
opposing carriers, such grant of authority will not result in any materially 
adverse effect upon them. MC-100857, Sub m R. E. McCarty Ext.—Hydraulic 
Presses from Mt. Carmel, Ill., .... M. C. C. , 1-22-58, Div. 1. 


27. Disposition of Applications 


27.1 Railroad Extensions 
27.11 Granted 


27.11 Railroad Extensions by Construction, Acquisition, or Operation 
Authorized by Div. 4: 


Detroit, T. & I. R. Co., Abandonment (Por.)—Tecumseh Branch (Mich.), 
F. D. 19933, 2-3-58. 
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27.2 Motor Bus Operations 
27.21 Granted 


27.21 Applications for New or Extended Motor Bus Operations Granted 
by Div. 1: 


Jordan Bus Co., MC-28680, Sub 16, Okla. Points, 1-31-58. 
27.22 Denied 


27.22 Applications for New or Extended Motor Bus Operations Denied 
by Div. 1 unless otherwise stated: 


McCloskey, Harry, MC-53686, Sub 2, Four States, .... M. C. C. 
1-15-58, Commission. Prior Report, June 20, 1957, reversed. 


Wall, Lee, MC-99601, Sub 1, Com. Car. App., .... M. C. GC. ...., 1-31-58. 


27.3 Motor Truck Common Carrier Operations 
27.31 Granted 


27.31 Applications by Motor Truck Common Carriers for New or Ex- 
tended Operations Granted by Div. 1: 


Arrow Transp. Co. of Del., MC-2862, Sub 57, Boise, Idaho, .... M. C. C. 
ne -58. 


Chemical Tank Lines, Inc., MC-110525, Sub 340, Washington, W. Va. and 
Marietta, Ohio, 1-23-58. 

Clark Transfer, Inc., MC-116859, Sub 1, Off-Route Points (N. J. & W. Va.), 
1-31-58. 

Daily eh Exp., Inc., MC-28439, Sub 75, Galion, Ohio, .... M.C.C....., 
1 5 

Dallas re ie Fwdg. Co., Inc., MC-29886, Sub 100, Cleveland, Ohio, 
M. G. cscc, aawee 

Donaldson Transfer Co., MC-114211, Sub 3, Columbus, Neb., 1-31-58. 

Easton Motor Freight, Inc., MC-109924, Sub 5, Phillipsburg, N. J., 
M. C. C. , 1-9-58. 

Gartin, L. E. & J. L., MC-115623, Sub 1, Mo., 1-23-58. 

Kenosha Auto Transport Corp., MC-30837, Sub 223, Trenching Machines, 

M. C. C. -58. 


Knox Meter Service, Inc., MC-19553, Sub 17, Green River Ordnance Plant, 
Ill., 1-31-58. 
Matlack, Inc., E. B., MC-107403, Sub 249, Licking County, Ohio, 1-22-58. 
camel > E., MC-100857, Sub 2, Hydraulic Presses from Mt. Carmel, IIL., 
Cc. C. 2-58. 


Midwest “cous Transport, Inc., MC-111812, Sub 35, Huron, S. Dak., 
M. -58. 


eens 


maine’ “ono Co., MC-9876, Sub 15, Conn. & Mass., 1-29-58. 


Northwest Freight Lines, Inc., MC-52986, Sub 9, Spokane, Wash., 
M. C. C. , 1-7-58. 
Quality Carriers Ine., MC-110420, Sub 117, White Oil, 
1-31-58. 
Refiners Transport & Term. Corp., MC-50069, Sub 190, Wakarusa, Ind., 
1-22-58. 
Reman Co., Inc., Geo. A., MC-103191, Sub 5, Fla. Points, 1-22-58. 
Robinson Transfer Motor Lines, Inc., MC-61403, Sub 21, Davenport, Iowa, 
1-22-58. 
Cranston, R. I., Sub 23, 1-31-58. 
Santa Fe Trail Transp. Co., MC-30605, Sub 87, N. Mex., .... 
1-31-58. 
Shipley Transfer, Inc., MC-30887, Sub 70, Cheswold, Del., 1-31-58. 
Smith’s Truck Lines, MC-111940, Sub 12, Pallets, 1-31-58. 
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27.31 Granted (Continued) 


Stang, J. F., MC-4761, Sub 11, Decatur, Ala., 1-31-58. 


Wenham Transp., Inc., MC-77424, Sub 9, Rubber & Plastic Products, .... 
M. C. C. ...., 1-81-58. 


Western Auto Transports, Inc., MC-8681, Sub 51, Farm Tractors, 
M. ©. C. ..«.009 3-84-58. 


Whitfield Transp., Inc., MC-108461, Sub 61, Cement Admixes, 1-31-58. 
Wolverine Exp., Inc., MC-2998, Sub 19, Darrowville, Ohio, 1-31-58. 
Wright wa —. Inc., MC-114364, Sub 23, Layton, Utah, .... M. C. C. 
27.32 Denied 

27.32 Applications by Motor Truck Common Carriers for New or 
Extended Operations Denied by Div. 1: 
Arco Auto Carriers, Inc., MC-52657, Sub 493, Allentown, Penna., 

Mm. ©. C. ...., 280-66. 
Cole Co., Jack, MC-73464, Sub 82, Linden, Ala., .... M.C.C. ...., 1-31-58. 
Craig Trucking, Inc., MC-55811, Sub 34, Pecatonica, Ill., 1-10-58. 


H. & M. Trucking Co., Inc., MC-116134, Sub 1, Com. Car. App., .... M.C.C. 
: ., 1-14-58. Prior Report, 72 M. C. C. 389, reversed. 

Highway Transport Co., MC-113617, Sub 8, Ariz. & N. Mex., 1-31-58. 

M & how By Transp., Inc., MC-97264, Sub 16, N. Mex., .... M.C.C....., 

Shirks Motor Exp. Corp., (now named Norwalk Truck Lines, Inc. of Del.), 
MC-1658, Sub 41, Ohio Points, .... M. C. C. ...., 1-23-58. 

Theatres Service Co., MC-65697, Sub 30, Pulaski, Tenn., 1-22-58. 

Yates, R. W., MC-99090, Sub 1, Com. Car. App., . 


Younger Bros., Inc., MC-531, Sub 72, Baton Rouge, La., .... 
1-29-58. 


27.4 Motor Truck Contract Carrier Operations 
27.41 Granted 


27.41 Applications by Motor Truck Contract Carriers for New or Ex- 
tended Operations Granted by Div. 1: 


Campbell, D. P., MC-116689, Cont. Car. App., 1-22-58. 

Cement Transports, Inc., MC-116391, Cont. Car. App., . 
1-31-58. 

Contract Carriers, Inc., MC-34865, Sub 32, Iron & Steel Reinforcement 
SGM, «cs Be Ge Ge icc 1-58. 


Emery Transp. Co., MC-114019, Sub 7, Cudahy, Wis., .... M. C. C. ...., 
1-16-58. 


G. & E. Trucking Co., MC-109351, Sub 2, Ohio, 1-16-58. 

O’Donell, Inc., Wm., MC-91910, Sub 13, Dairy Products, 1-31-58. 

Powell, Herman, MC-109729, Sub 3, Fla. Points, 1-31-58. 

Reed Lines, Inc., MC-75463, Sub 16, Mineral Wool, 1-23-58. 

Shelton, F. A., MC-112584, Sub 15, Moss Point, Miss., 1-29-58. 

Southern a Inc., MC-115585, Sub 2, Ft. Payne, Ala., .... M.C.C. 
Stahly Cartage Co., MC-113579, Sub 3, Petroleum Products, 1-22-58. 
Stillpass Transit Co., Inc., MC-101126, Sub 83, Valley Park, Mo., 1-23-58. 
Stookesberry, Clark, MC-113082, Sub 4, Used Crates from 17 States, 1-31-58. 
Subler — ea Carl, MC-109761, Sub 7, Austin & Owatonna, Minn., 


eeeey . 


Warren Transport, Inc., MC-111326, Sub 3, Four States, 1-16-58. 
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27.41 Granted (Continued) 

Watkins, E. H., MC-116421, Cont. Car. App., 1-16-58. 

West, Leonard, MC-114046, Sub 4, Ahmeek & Ontonagon, Mich., 1-31-58. 
27.42 Denied 


27.42 Applications by Motor Truck Contract Carriers for New or Ex- 
tended Operations Denied by Div. 1: 


Central & Southern Truck Lines, Inc., MC-50132, Sub 18, Urea, .... M. C.C. 
«eee, 1-21-58. 


Woodstock, Tenn., Sub 21, .... M. C. C. ...., 1-21-58 (embraced 
in Sub 18). 


J-T Transport Co., Inc., MC-11185, Sub 100, Columbus, Ohio, .... M. C. C. 


Indianapolis, Ind., Sub 102, .... M. C. C. ...., 1-31-58 (embraced 
in Sub 100). 


27.5 Water Carrier Operations 


27.51 Granted 


27.51 Applications by Water Carriers for New or Extended Operations 
Granted by Div. 1: 


Woods, F. E., W-1101, Com. Car. App., .... I. C. C. ...., 1-24-58. 
27.7 Brokerage 
27.71 Granted 


27.71 Applications for Brokers’ Licenses Granted by Div. 1: 
Knoll, Dorothy M., MC-12667, Broker App., 1-31-58. 


28. Transfer, Modification or Revocation 


28.3 Revocation 
28.32 What Constitutes 


28.32 While irregular-route carrier can transport only such traffic 
as is tendered to him and is not required to maintain any regular or 
scheduled service, it is clear that defendant has not held out nor qualified 
legally to perform service between points in certain states. Defendant 
crdered to institute reasonably continuous and adequate service within time 
specified with notice to Commission. MC-C-2002, Adley Exp. Co. v. V. Jd. 
Sucato, dba Austin’s Exp., .... M. C. C. ...., 1-7-58, Div. 1. 


28.35 Fitness 


28.35 Fact that defendant suffered severe financial losses some years 
ago as result of improvident business venture does not excuse his failure 
to perform service within scope of his operating authority. Compare 33 
M. C. C. 465. MC-C-2002, Adley Exp. Co. v. V. J. Sucato, dba Austin’s Exp., 
wots BRR 2 evcy OS Oe Ee 


28.36 Past Unauthorized Operations or Violation of Law 


28.36 Only operations conducted have been unlawful in that defendant 
did not have rates on file covering movements nor did he have identification 
plates as required for operations over highways of a certain state. MC-C- 
2002, Adley Exp. Co. v. V. J. Sucato, dba Austin’s Exp., .... M.C.C....., 


1-7-58, Div. 1. 
29. Abandonment 


29.2 When Granted 
29.20 Generally 


29.20 While applicant’s only stockholder has disposed of its other 
interests in this territory and now desires to rid itself of obligation to con- 
tinue applicant’s operation, this, in itself, is not sufficient grounds for grant- 
ing application. See 244 1.C. C. 533. F. D. 19645, Mansfield Ry. & T. Co. 
Abandonment, 1-2-58, Div. 4. 
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29.25 Lack of Need 


29.25 Complete lack of testimony in opposition to abandonment indi- 
cates that there will be little or no inconvenience to shipping public, and 
abandonment will enable applicant to avoid expense of line’s rehabilitation 
and continued maintenance. F. D. 19889, Texas & N. O. R. Co.—Abandon- 
ment (Por.)—Paris Subdivision (Texas), 1-24-58, Div. 4. 


29.3 Determination of Earnings 
29.33 Depreciation 
29.33 Charges for depreciation of road and miscellaneous equipment 


should not be included in computations for abandonment purposes. F. D. 
19645, Mansfield Ry. & T. Co. Abandonment, 1-2-58, Div. 4. 


29.4 Economic Effect 
29.45 Employees 


29.45 Same conditions imposed for protection of employees as in 
257 I. C. C. 700. F. D. 19811, Missouri Pac. R. Co.—Abandonment (Por.) 
Erwinville Subdivision (La.), 1-3-58, Div. 4. 

To Same Effect: 

F. D. 19988, Detroit, T. & I. R. Co. Abandonment (Por.)—Tecumseh 
Branch (Mich.), 2-3-58, Div. 4. 

F. D. 19880, New York + a R. Co. Abandonment (Por.)—St. Joseph 
ar — ), 1-28-58, Div. 4. 


19889, Texas & N. O. R. Co. Abandonment (Por.)—Paris Sub- 
division Minexas), 1-24-58, Div. 4. 


29.5 Balance of Convenience 
29.50 Generally 


29.50 Some inconvenience to shippers will result if line is abandoned, 
but continued operation and rehabilitation would impose undue and unneces- 
sary burden upon applicant and upon interstate commerce. F. D. 19880, 
New York Central R. Co.—Abandonment (Por.)—St. Joseph Branch (Mich.), 


1-28-58, Div. 4. 
29.8 Conditions 
29.81 Sale to New Operator 


29.81 Certificate permitting abandonment of line will be subject to 
condition that applicant shall sell such line or any portion thereof to any 
responsible person, firm, or corporation offering, within 35 days from date 
of service of report and certificate herein, to purchase same for continued 
operation and is willing to pay not less than fair net salvage value of ma- 
terials and current value of land, as determined by parties. F. D. 19889, 
Texas & N. O. R. Co.—Abandonment (Por.)—Paris Subdivision (Texas), 
1-24-58, Div. 4. 


29.9 Disposition of Abandonment Applications 


29.91 Granted 


29.91 Applications by Railroads for Certificates Authorizing Abandon- 
ment Granted by Div. 4: 


Atlantic Coast Line R. Co., F. D. 20005, Black Hammock Spur (Fla.), 3.72 
miles, 2-4-58. 


Detroit, T. & I. R. Co., F. D. 19933, Tecumseh Branch (Mich.), 8.6 miles, 
2-3-58. 

Missouri Pac. R. Co., F. D. 19811, Erwinville Subdivision (La.), 5.24 miles, 
1-3-58. 


New York Central R. Co., F. D. 19880, St. Joseph Branch (Mich.), 10.2 miles, 
1-28-58. 
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29.91 Granted (Continued) 


Pacific Electric Ry. Co., F. D. 19962, Newport Line (Calif.), 3.17 miles, 
1-10-58. 


Seaboard Air Line R. Co., F. D. 19986, Lake Weir Branch (Fla.), 6.09 miles, 


Texas & N. O. R. Co., F. D. 19839, Paris Subdivision (Texas), 14 miles, 
1-24-58. 


29.92 Denied 


29.92 Applications by Railroads for Certificates Authorizing Abandon- 
ment Denied by Div. 4: 


Mansfield Ry. & T. Co., F. D. 19645, 3.41 miles, 1-2-58. 
3. FINANCE 
33. Purpose of Issue 


33.1 Acquisition of Equipment 
88.12 Equipment Trust Certificates 


33.12 Issue of Equipment Trust Certificates to Acquire Equipment 
Authorized by Div. 4: 


Northern Pac. Ry. Co., F. D. 20014, 1-38-58. 


33.2 Additions & Betterments 
83.21 Railroad Acquisition or Extension 


33.21 Issue of Securities for the Acquisition or Extension of Railroad 
Authorized by Div. 4: 


Delaware, L. & W. R. Co. Notes, F. D. 20029, 1-27-58. 


33.4 Refinancing 


33.43 Railroad 


83.43 Issue of Railroad Securities to Refinance, Redeem or Refund 
Debt or Retire Capital Stock Authorized by Div. 4: 


Chicago, B. & Q. R. Co. Bonds, F. D. 20027, 1-23-58. 


33.5 Issues Incident to Unification 
38.54 Motor Truck—Denied 


33.54 Issue of Securities Incident to Acquisition of Control, Property 
or Assets, or to Unification or Merger, Denied by Div. 4: 


Transcon Lines Issuance of Securities, F. D. 19482, ... 
1-10-58 (embraced in MC-F-6388). 
33.9 Stock Dividends or Splits 
838.93 Motor Truck 


33.93 Issue of Capital Stock of Motor Truck Lines as Stock Dividend 
or Split Authorized by Div. 4: 


Cooper-Jarrett, Inc., F. D. 20023, 1-2-58. 
39. Costs 


39.1 Freight & Passenger Service 
89.10 Generally 


39.10 Present rules governing separation of railroad operating ex- 
penses between freight and passenger services produce valid results, are 
adequate for purpose for which they are intended, and require no modifica- 
tion. No. 82141, Separation of Operating Expenses Bet. Freight & Passenger 
Services, ....I.C. C. ...., 1-27-58, Div. 2. 


* #8809 
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4. SERVICE & OPERATIONS 
41. Transportation 


41.1 Rail 
41.10 Generally 


41.10 Primary duty of respondent rail carriers is to furnish reasonable 
and adequate service; and that done, they have right to choose their own 
methods and agencies. See 155 I. C. C. 129, 143. Rules ordered cancelled 
without prejudice to filing new schedules with rules revised as indicated. 
I & S 6649, Substitution of Rail Regular for Trailer-On-Flatcar Service, .... 

, 1-22-58, Div. 2. 


41.2 ,Motor Carrier 
41.23 Lease of Equipment 


41.23 Practice of authorizing drivers alternately employed by two 
carriers to inspect for one carrier equipment leased to it by the other carrier 
violates provisions of rules 207.5(d) and 207.4(c) of Commission’s rules 
governing acquiring of equipment in interchange. Person making inspection 
at interline point should not be in any material way connected with, or owe 
allegiance to, the owner of equipment. MC-C-1873, Bowling Green Exp., 
Inc.—Investigation of Interchange Practices, .... M. C. C. ...., 1-7-58, 
Div. 1. 


45. Allowances 


45.1 Terminal 
45.12 Switching 


45.12 In view of major changes in track layout and relocation of build- 
ings thereon, respondent rail carriers can presently perform, at their con- 
venience, necessary plant switching required under line-haul rates. Since 
industry is willing for respondents to perform such plant switching, re- 
spondents may pay reasonable allowance in lieu of their performance of 
service. Prior findings, 262 I. C. C. 57 and 266 I. C. C. 181, modified. 
Ex Parte 104, Corn Products Refining Co. Term. Services, .... I. C. C. ...., 
1-27-58, Div. 3. 


46. Safety 
46.3 Block Signals 
46.32 Automatic 


46.32 In the Matter of Application for Approval of Proposed Modifica- 
tions of Systems or Devices under Paragraph (b), Sec. 25 of the Act, as 
Amended: Application for discontinuance of automatic switch _——. 
signals at Haileyville, Okla., granted. No. 28000, Sub 154, Chicago, R. I 
Pr. R. Co., BR-Ap. 20074, .... 1. GC. CG. , 1-20-58, Div. 3. 


5. RATE STRUCTURE 


51. Ratemaking 
51.0 Jurisdiction 


51.01 Generally 


51.01 Determination of rights and liabilities of parties under contracts 
is not matter within jurisdiction of Commission. Commission is an ad- 
ministrative body with no greater power than that conferred upon it by 
statute. No. 32079, Motor Rail Co. v. Cardinale Trucking Corp., 

, 1-28-58, Div. 3. (Please See 57.40 Same Title). 





MARCH, 1958 699 





51.01 In approving agreement which meets criteria specified in para- 
graphs (2) and (4) of sec. 5a of Act, and which does not inhibit unrestrained 
freedom of action by any individual carrier, required by paragraph (6), 
immunization may not be given to activities beyond those specified in para- 
graph (2). Sec. 5a App. 60, Rocky Mountain Carriers—Agreement, .... 
1 ©. CG. ...0, 2-668, Der. 3. 


51.2 Agreements 
51.20 Generally 


51.20 No carriers of other classes or foreign carriers are parties to 
instant agreement and any agreement entered into with other classes or 
groups of carriers which include purposes covered by sec. 5a of Act requires 
Commission approval before relief from operation of antitrust laws is ex- 
tended to such procedures. Sec. 5a App. 58, Machinery Haulers Assn.— 
Agreement, .... I. C. C. ...., 1-6-58, Div. 2. 


51.22 Independent Action 


51.22 Provision expressly prohibiting association from petitioning 
Commission for suspension of rates proposed by carriers in exercise of their 
right of independent action need not be included in agreement. 299 I. C. C. 
773. Sec. 5a App. 58, Machinery Haulers Assn.—Agreement, .... I. C. C. 
...., 1-6-58, Div. 2. 

51.22 Protesting of rates published independently is not subject 
within purview of sec. 5a of Act, and provision authorizing general manager 
cf bureau to prosecute complaints or protests against rates not processed 
through bureau procedures, has been deleted from agreement. Practice of 
bureaus of motor carriers of filing petitions for suspension of rates was 
comprehensively considered and approved, as an advantage to Commission 
in administration of Act, in 297 I. C. C. 603, 615. See also 297 I. C. C. 759. 
Sec. 5a App. 60, Rocky Mountain Carriers—Agreement, .... I. C. C. ...., 
1-6-58, Div. 2. 


51.3 Procedures 
51.30 Generally 


51.30 Any subsequent change in rate procedure or matters dealing 
therewith, without prior submission to and approval by Commission, would be 
subject to further investigation and consideration under sec. 5a(7) of Act 
for purpose of determining whether prior approval should be modified or 
terminated; and relief provided in sec. 5a(9) of Act would not apply to 
such changed procedures unless and until modified agreement is submitted 
to and approved by Commission. 278 I. C. C. 147, 155. Sec. 5a App. 58, 
Machinery Haulers Assn.—Agreement, .... I. C. C. ...., 1-6-58, Div. 2. 


51.7 Final Dispositions of Applications 
51.71 Approved 


51.71 Ratemaking Agreement under Sec. 5a of the Act Approved by 
Div. 2: 


Machinery Haulers Assn., No. 58, .... I. C. C. ...., 1-6-58. 


52. Freight Classification 


52.0 Generally 
52.0 Generally 


52.0 Plainly, it is unjust and unreasonable to apply same rate on a 
bare form for a finished product as on finished product itself, when it is 
demonstrated that former can be loaded at least twice as heavily and had 
a value of less than one-quarter that of least valuable finished product. 
No. 31990, Yellow Jacket Boat Co. Inc. v. Atchison T. & S. F. Ry. Co., .. 
I. C. C. ...., 1-21-58, Div. 3. 


ee 
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52.01 Purpose 


52.01 Establishment of lawful charges on class-rated traffic at a level 
adequate to cover cost of transportation is basically a function of classifi- 
cation. MC-C-2027, Rules on Light & Bulky Articles, .... M. C. C. ...., 
1-22-58, Div. 3. 


53. Rate Adjustments 


53.3 Class Rates 
53.30 Generally 


53.30 Except in extraordinary circumstances, five-year period, ending 
on May 30, 1957, is maximum that might be regarded as reasonable for 
purpose of bringing rate structure generally into alignment with uniform 
class rates so as to avoid situations where applicable charges exceed those 
on classification basis. 300 I. C. C. 373. No extraordinary circumstances 
are here in evidence. Rail-water and rail-water-rail rates were first made 
subject to uniform classification on Sept. 20, 1952. To extent of excess, 
reparation award is warranted on and after Sept. 20, 1957. No. 31547, 
Wm. Volker & Co. of Texas, Inc. v. Central R. Co. of Penna., .... I. C. C 
...., 2-38-58, Commission. 


53.7 Minimum Weights 
53.72 Excess of Capacity 


53.72 Minimum weights in excess of carrying capacity of vehicles are 
not necessarily unlawful where they are warranted by carrier competition 
and yield adequate earnings. I & S M-8615, Rubber—Southwest to Ind., 
Mich., Ohio, .... I. C. C. ...., 1-9-58, Div. 3. 


53.73 Multiple Vehicle Loads 


53.73 Generally, rates subject to multiple-car minimum weights dis- 
criminate against single-car shippers, and their principal justification must 
rest upon operating economies and competition. I & S 6676, Coal Dust— 
Southern Ill. Mines to Roby, Ind., .... I. C. C. ...., 2-38-58, Div. 2. 


54. Joint or Through Routes, Rates & Divisions 
54.1 Between What Carriers 


54.11 Railroads 


54.11 Finding of discrimination under sec. 3(4) must be supported 
by a showing that transportation conditions are no less favorable over routes 
alleged to be discriminated against than over routes said to be preferred. 
287 I. C. C. 611, 658. No. 81797, Atlantic Coast Line R. Co. v. Southern 
Ry. GO... «css 0G. ocincy AUS, Oe e 


54.8 Cancellation of Joint Routes or Rates 
54.80 Generally 


54.80 Proposed routing restrictions would have effect of cancelling 
through rates, and joint rates in connection therewith, insofar as such routes 
are not continued in connection with new rates. Accordingly, consistency 
with public interest is required to be shown. Sec. 15(3) of Act. Also, 
under Sec. 15(7) of Act, burden is on proponent to show that its proposal 
is just and reasonable. 


A general observation is here pertinent. Method employed by pro- 
ponents of these schedules, of attempting to close, by one sweep of a 
tariff schedule, and apparently without serious regard for needs of shipping 
public, numerous routes which have long been available for general use, 
is not looked upon with favor. Here, no serious effort was made by pro- 
ponents to show distances over representative routes sought to be closed 
as compared with those over representative routes sought to be retained, 
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and thus relative efficiency or economy of the respective routes cannot be 
determined. Reduction in number of participating carriers is not necessarily 
indicative of increased efficiency or economy in transportation. Term 
“public interest” as used in Act means more than a mere general reference 
to public welfare, or to desire of a particular carrier or carriers to gain 
additional traffic, and of particular shippers to forego certain routes for 
sake of reduction in rates over other routes. Consideration must also be 
given to interests of general public as manifested by traffic moved over 
routes proposed to be closed, as well as to carriers which participate in 
those routes. I & S 6588, Cotton—Southwest to Southern Territory, . 

5. GG. wcccg SBOE, Os Bs 


54.81 One of Several Routes 


54.81 Limitations in sec. 15(4) have no application where through 
routes are already in existence, although Commission may give them con- 
sideration in determining whether or not proposal to exclude many of exist- 
ing routes from application of reduced rates is consistent with public 
interest. See 298 I. C. C. 439, 444. I & S 6588, Cotton—Southwest to 
Southern Territory, .... I. C. C. ...., 1-23-58, Div. 3. 


55. Competitive Ratemaking 


55.0 Generally 
55.01 Right to Meet Competition 


55.01 Respondent is entitled to meet existing competition at just and 
reasonable rates, but upon it rests burden of showing that proposed rates 
are just and reasonable. I & S 6800, Class Rates—Providence-Philadelphia 
Dispatch, Inc., .... I. C. C. ...., 1-9-58, Div. 3. 


55.04 Market Equalization 


55.04 Proposed rates appear to be necessary to permit Knox to com- 
pete with General Foods. Approved. I & S M-9996, Gelatine—Camden, 
N. J. to Johnstown, N. Y., .... I. C. C. ...., 1-8-58, Div. 2. 


55.1 Reduced Rates to Meet Competitive Rates 
55.10 Generally 


55.10 Fact of competition by another freight forwarder which main- 
tains lower rates referred to, should be established by competent testimony, 
including if practical the volume of movement. I & S 6800, Class Rates— 
Providence-Philadelphia Dispatch, Inc., .... I. C. C. ...., 1-9-58, Div. 3. 


55.12 Rail v. Water Carrier 


55.12 Use of equated water-distance formula in determining earnings 
for rail-water-rail movements (computed here by converting nautical dis- 
tances into statute miles by use of ratio of 3.26 water miles to one land 
mile) was termed inadequate ground for determining rate level of rail- 
water-rail rates in relation to all-rail rates in 286 I. C. C. 5. No. 31547, 
Wm. Volker & Co. of Texas, Inc. v. Central R. Co. of Penna., .... I. C. C. 
...., 2-3-58, Commission. 


55.2 Destructive Competition 
55.26 Forwarder 


55.26 Proposed rates may not receive approval without some indica- 
tion that they would not be burdensome upon other traffic and would not 
result in unfair or destructive competition. I & S 6800, Class Rates— 
Providence-Philadelphia Dispatch, Inc., .... I. C. C. ...., 1-9-58, Div. 3. 
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55.8 Compensativeness 
55.80 Generally 


55.80 An essential element in sustaining burden of proving that 
proposed reduced rates are just and reasonable is evidence tending to show 
that they would be reasonablly compensatory for the service. I & S M-99438, 
Assembling Rates—Motor Exp., Inc., of Ind., .... I. C. C. ...., 1-27-58, 
Div. 3. 


55.81 Burden of Showing 


55.81 Proposed reduced rates may not be found just and reasonable 
merely because they are on same level as competitive rates. Law imposes 
on respondent seeking rate changes burden of proving as mimimum re- 
quirement that rates proposed would be reasonably compensatory. I & S 


M-10040, Assembling Rates—Expressways, Inc., .... I. C. C. , 1-10-58, 
Div. 3. 


55.83 Motor Carrier Rates 


55.83 Cost evidence presented is based on averages and is not convinc- 
ing. However, respondent relies also on favorable rate comparisons from 
competitive origins in territory. I & S M-10020, Plastic Products—W. Va. 
to Chicago, Til, .... I. C. C. , 1-16-58, Div. 2. 


55.85 Forwarder Rates 
55.85 Proposed rate exceeds stated direct costs of moving this traffic by 
about 30 percent, a margin sufficient to insure adequate contribution to 


respondent freight forwarder’s overhead expenses. I & S 6794, L.C.L. 
Volume Rates—Official Territory, .... I. C. C. , 1-20-58, Div. 3. 


56. Demurrage & Storage 


56.4 Patron’s Duty to Avoid or Minimize Detention 
56.40 Generally 


56.40 Reasonable demurrage charges can properly be collected for 
detention of cars for which consignee or shipper is directly responsible. In 


instant case, detention was due to causes not shown to be beyond control 
of consignee. 


Commission has awarded reparation in amount of penalty portion of 
regular demurrage charges where detention resulted from circumstances 
beyond control of consignee. But reparation for demurrage charges imposed 
under service order has been denied where consignee failed to make unusual 
efforts to accomplish prompt release of cars during car shortage. See 274 
I. C. C. 303. No. $1244, Reliance Steel Products Co. v. Baltimore & O. R. Co., 
éeuve Be ae , 1-15-58, Div. 2. 


57. Tariffs 


57.2 Form, Contents & Style 
57.20 Generally 


57.20 Complaint may be filed with Commission attacking reasonable- 
ness of provisions contained in a schedule, which includes all supplements 
thereto. No. 32079, Motor Rail Co. v. Cardinale Trucking Corp., 

. , 1-28-58, Div. 3. 


57.21 Tariff Rules 


57.21 Rules maintained by motor common carriers applicable in con- 
nection with transportation of light and bulky articles found unjust and 
unreasonable and ordered cancelled. Just and reasonable rule prescribed. 

To be fully effective, a cube rule must be uniformly interpreted and 
a by all respondents. MC-C-2027, Rules on Light & Bulky Articles, 

M. C. C. , 1-22-58, Div. 3. 
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57.22 Clear & Unambiguous Statement 


57.22 Provisions of tariffs generally should be made as clear and defi- 
nite as practicable, so as to lessen need or opportunity for exercise of indi- 
vidual judgment by tariff users, and avoid disputes arising from language 
employed and phrases used. Usually such controversies result from use of 
words by compiler which have a broader or different meaning than that 
intended. Language employed in these rules is indefinite and ambiguous. 
I & S 6649, a of sg Regular for Trailer-on-Flatcar Service, 

<< , 1-22-58, Div. 2. 


57.23 Points Covered 


57.28 Under rule 4(k) of Tariff Circular MF :, ee carriers 
may not establish intermediate-point rules. 300 I. C. C. 135. I & S M- 
10032, Products, Rules—Riggs Dairy Exp., Inc., inks 
1-6-58, Div. 3. 

57.23 A rate to a point named in a basing tariff, when it is provided 
that such point will take the same rate as a point to which a rate is pub- 
lished in the rate tariff, is just as specific as if point had been named in 
rate item. See 176 I. C. C. 287. No. 82001, Swift & Co. v. Baltimore & 
O.. we es ices BES , 1-6-58, Div. 2. 


57.3 Interpretation 


57.81 Definitions 


57.31 In connection with rates and tariffs, word “applied” has a very 
definite meaning, namely, legally effective. 251 1. C. C. 514. No. 30297, 
Denver & R. G. W. R. Co. v. Union Pac. R. Co., .... I. C. C. , 1-15-58, 
Commission. 


57.36 Specific v. General Provision 


57.36 Where commodity shipped is included in more than one tariff 
description, that which is more specific will be found applicable. 225 1. C. C. 
509, 512; 241 1. C. C. 653, 657. 14 F. Supp. 301, 304; 88 F. om. 232, 235. 
es soe, Sterling Drug Inc. v. Luckenbach SS Co., Inc., i tas Be ee taveg 
1-7-58 ¥. 2. 


57.4 Binding Force 
57.40 Generally 


57.40 So long as tariff was in force it was to be treated as a statute, 
binding upon railroad and shipper alike. Obligation to observe same is 
absolute and is, in effect, statutory in character. 230 U. S. 184. 


Letter to complainant and other shippers in which they were notified of 
court injunction against applying sought rates, was not a substitute for tariff 
publication. No. $2101, Carter Oil Co. v. Great Northern Ry. Co., 
I. C. C. ...., 1-09-68, Div. 3. 


57.40 Insofar as terms and conditions stated in contracts between 
complainant, a freight forwarder, and defendant, a motor common and con- 
tract carrier, attempt to vary terms and conditions of schedule on file with 
Commission, they are invalid and of no force and effect. Contracts under 
attack were not filed with Commission. No. 82079, Motor Rail Co. v. 
Cardinale Trucking Corp., .... I. C. C. , 1-28-58, Div. 3. 


58. Charges 


58.1 Description of Articles 
58.10 Generally 


58.10 There is a duty upon shipper to pay and carrier to collect charges 
on articles actually shipped, regardless of their description in shipping 
papers. No. ._ Janice, Inc. v. Acme Fast Freight, Inc., ... 

..++, 1-17-58, Div. 3. 


7 . . 
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58.3 Intermediate Rule 
58.30 Generally 


58.30 The intermediate-point rule, by its own terms, may be applied 
only to points to which a commodity rate is not named in tariff. No. 32001, 
Swift & Co. v. Baltimore & O. R. Co., .... I. C. C. , 1-6-58, Div. 2. 


6. RATE LEVEL 
60. Generally 


60.3 Conformity with Fourth-Section Principles 


60.34 Through v. Aggregate of Intermediate Rates—Motor Carrier 

60.34 Before any presumption arises that through rate which exceeds 
an aggregate of intermediate rates over same route is prima facie unreason- 
able, it must be shown that factors comprising combination apply over same 
route. I & S M-9941, Lard, etc.—Cincinnati, Ohio to Kansas City, Mo., 
ere St , 1-6-58, Div. 2. 

60.34 Joint through rates which exceed aggregates of intermediate 
rates are prima facie unreasonable. See 32 M. C. C. 10, 12. Rate is not 
necessarily below maximum reasonable level merely because it was estab- 
lished to meet competitive situation; and presumption of unreasonableness 
can be Overcome only by clear showing that lower aggregate is below maxi- 
mum reasonable level. No such showing was here made. MC-C-1854, 
Rollohome Corp. v. Neuendorf Transp. Co., .... I. C. C. , 1-7-58, Div. 2. 


60.4 Reasonableness of Combination of Local Rates 
60.40 Generally 


60.40 Combination rates over route that shorthauls a carrier may 
justifiably be higher than joint rates in effect over other routes. See 245 
I. C. C. 183, 187. No. 31797, Atlantic Coast Line R. Co. v. Southern Ry. Co., 

, 1-27-58, Div. 3. 


62. Rate Comparisons 


62.0 Generally 


62.05 Reasonableness of Compared Rates 


62.05 Compared rates are not shown to be just and reasonable maxi- 
mum rates. No. 32037, Sterling Drug Inc. v. Luckenbach SS Co., Inc., .... 
3. o» Ws , 1-7-58, Div. 2. 


63. Value of Service 


63.0 Generally 
63.02 Value of Article 


63.02 Comparisons of values of related commodities, standing alone, 
are of little value. No. 32037, Sterling Drug Inc. v. Luckenbach SS Co., Inc., 
. co. , 1-7-58, Div. 2. 


64. Compensativeness 


64.1 Ascertainment of Costs 
64.11 Average Costs 


64.11 Average cost figures are of limited value in determining reason- 
ableness of rates. I & S M-9941, Lard, etc.—Cincinnati, Ohio to Kansas 
Ci, aoe, .... 66. , 1-6-58, Div. 2. 

64.11 Comparison of minimum truck-mile earnings ranging from 31.7 
to 41.9 cents with system average expenses of 47.53, 46.56 and 55.49 cents 
a truck-mile, excluding terminal costs, is not determinative, especially in 
view of relatively long hauls here concerned. I & S M-8615, Rubber— 
Southwest to Ind., Mich., Ohio, .... I. C. C. , 1-9-58, Div. 3. 
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64.12 Out-of-pocket Costs 


64.12 Out-of-pocket costs are that portion of carrier’s expenses which, 
over a period, vary in direct ratio to its traffic volume, and some portion of 
general overhead costs thus may be as variable as any other expense. _ I[&S 
M-8615, Rubber—Southweat to Ind., Mich., Ohio, .... I. C. C. , 1-9-58, 
Div. 3. 


66. Class Rates 
66.0 Generally 


66.0 Generally 


66.0 Proposed reducing assembling rates on L.T.L. traffic from certain 
points in Mich. to Chicago & Cicero, Ill., found not shown to be just and 
reasonable. I & S M-10040, Assembling Rates—Expressways, Inc., 

a , 1-10-58, Div. 3. 


66.0 Transcontinental class and commodity rates between the so-called 
Wabash River corridor in group C-1 and mountain-Pacific territory, found 
not shown to be unjust, unreasonable, or unduly prejudicial. No. 32019, 
Chamber of Commerce of Mt. Vernon, Ind. v. Abilene & S. Ry. Co., ... 
4. c. @. , 1-83-58, Div. 3. 


66.0 ecitent reduced freight-forwarder class rates from points in 
Conn., Mass. & R. I. to points in Del., D. C., Md., N. J., & Penna., found not 
shown to be just and reasonable. I & S 6800, Class Rates—Providence- 
Philadelphia Dispatch, Inc., .... I. C. C. , 1-9-58, Div. 3. 


66.0 Proposed elimination of Mound Road, Mich. from Detroit, Mich. 
group points, and application of generally higher class and commodity rates, 
found not shown to be just and reasonable. I & S M-9792, Mound Road, 
Mich, Eliminated As Detroit Group Point, .... I. C. C. , 1-8-58, Div. 3. 


66.5 Semi-Processed Material 
66.52 Refined Petroleum & Oils 


66.52 Rates charged on Energine cleaning and lighter fluid from 
New York, N. Y. & Boston, Mass. to Seattle, Wash. & Los Angeles & San 
Francisco, Calif., found applicable, and not shown to have been or to be 
unjust or unreasonable. No. 32037, Sterling Drug Inc. v. Luckenbach SS 
Cy Ses aces SE SG. , 1-7-58, Div. 2. 


66.6 Industrial Manufactures 
66.61 Iron & Steel Articles 


66.61 Rates charged on T.L. shipments of iron & steel articles from 
Detroit, Dearborn, & Grand Rapids, Mich. to Marshfield, Wis., found to have 
been unjust and unreasonable; present rates found not shown to be unlawful 
as alleged. Just and reasonable rates for the past determined. MC-C-1854, 
Rollohome Corp. v. Neuendorf Transp. Co., .... I. C. C. , 1-7-58, Div. 2. 


66.63 Wood Articles 


66.63 Rates on boat shapes (originating at Mahone Bay, Nova Scotia, 
Canada), in C.Ls., from international boundary to Denison, Texas, found 
unjust and unreasonable. Just and reasonable rates prescribed, and repara- 
tion awarded. No. 31990, Yellow Jacket Boat Co., Inc. v. Atchison, T. & 8S. 
Ds Ws Sls, ccc Ee Ge , 1-21-58, Div. 3. 


66.67 Paints, Abrasives & Preservatives 


66.67 Present T.L. rate on paint materials from Indianapolis, Ind. to 
Jackson, Miss., found not shown to be unjust or unreasonable. MO-C-1786, 
A. H. Schlensker, Trustee, Advance Paint Co. v. Ellis Trucking Co., Inc., .... 

. & &, , 1-20-58, Div. 3. 
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66.9 Miscellaneous Manufactures 
66.92 Leather & Rubber 


66.92 Rates charged on L.C.L. freight forwarder shipments of leather 
from North Adams, Mass. & Williamsport, Penna. to Dallas, Texas, found not 
shown to have been inapplicable, except that on certain shipments from 
North Adams the rate charged found inapplicable. Applicable rate deter- 
mined. No. 82106, Janice, Inc. v. Acme Fast Freight, Inc., .... I 
cee vy SURES, SEN. Be 


67. Commodity Rates 
67.0 Generally 


67.0 Generally 


67.0 No. 82019, Chamber of Commerce of Mt. Vernon, Ind. v. Abilene 
& 6. By. Ca, .... LG CG. , 1-38-58, Div. 3. (Please See 66.0, Same 
Title). 

67.0 I & S M-9792, Mound Road, Mich. Eliminated as Detroit Group 
Petes, ..3. FS. &. , 1-8-58, Div. 3. (Please See 66.0, Same Title). 


67.09 Miscellaneous Commodities 


67.09 Proposed reduced freight-forwarder rates on washing machines 
from Chicago, Ill. to Ft. Eustis, Va., & on various commodities from Chicago 
to Philadelphia, Penna., found not shown to be just and reasonable, without 
prejudice to filing of new rate on washing machines by one respondent. 
I & S 6794, L.C.L. Volume Rates—Official Territory, .... I. C. C. 
1-20-58, Div. 3. 


oe, 


67.1 Products of Agriculture 


67.12 Vegetable Fibers & Leaf Tobacco 


67.12 Restrictive routing proposed on cotton, in C.Ls., from South- 
west to southern territory, found not shown to be just and reasonable. 1&8 
6588, Cotton—Southwest to Southern Territory, .... I. C. C. ...., 1-23-58, 
Div. 3. 

67.12 Reduced joint rates on this traffic (cotton in C.Ls., from South- 
west to southern territory), as applied over routes presently in effect, found 
just and reasonable, and not otherwise unlawful. No. 32003, Cotton & 
Routing—Southwest to Southern Territory, .... I. C. C. ...., 1-23-58, 
Div. 3 (embraced in I & S 6588). 


67.3 Rough Products of Mines 
67.31 Coal & Coke 


67.31 Proposed reduced rate on bituminous coal dust, in multiple 
C.Ls., from mines in southern Illinois to Roby, Ind., found not shown to be 
just and reasonable. I & S 6676, Coal Dust—Southern Illinois Mines to 
Roby, Ind., .... I. C. C. , 2-3-58, Div. 2. 


67.5 Semi-Processed Material 


67.52 Refined Petroleum & Oils 


67.52 Rates charged on petroleum products, in tank-carloads, from 
East Billings, Mont. to destinations in Wash. & Idaho, on and between 
Dec. 9, 1953 & Dec. 8, 1955, found inapplicable. Applicable rates deter- 
mined and reparation awarded. No. 32101, Carter Oil Co. v. Great Northern 
Se oss. LO Ge , 1-9-58, Div. 2. 


67.56 Rubber, Asbestos & Plastics 

67.56 Reduced motor common-carrier rates on rubber from Texas & 
La. to Ill., Ind., Iowa, Ky., Mich., Minn., Mo., Neb., N. Y., Ohio, Penna., 
W. Va., & Wis., found just and reasonable in certain instances and not shown 


to be just and reasonable in other instances. I & S M-8615, Rubber— 
Southwest to Ind., Mich., Ohio, .... I. C. C. , 1-9-58, Div. 3. 
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67.58 Primary Metals 


67.58 Proposed reduced T.L. rates on aluminum ingots from Detroit, 
Mich. to Twin Cities, Minn., found just and reasonable. 
nae ae _ ts—Detroit, Mich. to Twin Cities, Minn. 
1-8-58, Div. 2. 


67.6 Industrial Manufactures 
67.61 Iron & Steel Articles 


67.61 Proposed motor-carrier rates on tank materials for application 
generally within Southwest, found unlawful. I & S M-10047, Tank Materials 
in Southwest, .... I. C. C. , 1-16-58, Div. 3. 


67.65 Paper & Paper Products 


67.65 Revised rates & restrictive routing on paper & paper articles, 
in C.Ls., within southern territory & from points in that territory to points 
in other territories, found not shown to be unjust, unreasonable, or other- 
wise unlawful. No. 31797, Atlantic Coast Line R. Co. v. Southern Ry. Co., 
ree eM , 1-27-58, Div. 3. 


67.7 Machinery, Equipment, Implements & Appliances 
67.72 Industrial 


67.72 Rate charged on portable stone crushing, screening & loading 
plant from Cedar Rapids, Iowa, to Seattle, Wash., for movement beyond to 
Alaska, found inapplicable. Applicable rate determined, and reparation 
awarded. No. $2115, Green Construction Co. v. Great Northern Ry. Co., 
owe ie See Oe 


, 1-27-58, Div. 2. 


67.8 Necessaries 
67.81 Manufactured Foods 


67.81 Proposed reduced T.L. rates on gelatine from Camden, N. J. to 
Johnstown, N. Y., found just and reasonable. I & S M-9996, Gelatine— 
Camden, N. J. to Johnstown, N. Y., .... I. C. C. , 1-8-58, Div. 2. 


67.81 Proposed reduced T.L. rates on lard, lard compounds, and vege- 
table-oil shortening from Cincinnati, Ohio to Kansas City, Mo., found not 
shown to be just and reasonable. I & S M-9941, Lard, etc.—Cincinnati, Ohio 
to Kansas City, Mo., .... I. C. C. , 1-6-58, Div. 2. 


67.83 Meat, Poultry & Dairy Products 


67.83 Proposed reduced T.L. rate on dairy products from Cincinnati, 
Ohio to Chicago, Ill., & proposed intermediate-point rules applicable to com- 
modity rates over irregular routes between points in 27 eastern, southern, & 
southwestern states, including D. C., found not shown to be just and reason- 
able. a. &S8 ese. Ye | 3 Products, Rules—Riggs Dairy Exp., Inc., . 

I. C. 1 8 v 


67.83 Rates charged on fresh meats, in C.Ls., from East St. Louis, II. 
& Ft. Worth, Texas to Clarksburg, W. Va., found applicable. No. 32091, 
Swift & Co. v. Baltimore & O. R. Co., ... .L¢.C. , 1-6-58, Div. 2. 


67.84 Beverages 


67.84 On reconsideration, findings in prior report, 300 I. C. C. 627, 
that proposed rates on alcoholic liquors bet. Broad Ford, Penna., on the one 
hand, & on the other, Lawrenceburg & Milan, Ind., & Louisville & Owens- 
boro, Ky., & from Cincinnati, Ohio to Broad Ford, had not been shown to 
be just and reasonable, affirmed. Prior report modified in part. I&S8S 
M-8198, Liquors Bet. Louisville, Ky. & Penna., .... I. C. C. , 1-8-58, 
Commission. 
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67.86 Furniture & Furnishings 


67.86 On reconsideration, rail-water or rail-water-rail rates on lino- 
leum, cork floor coverings, felt-base floor coverings, & tiles of linoleum, 
cork or felt base, in C.Ls., from Lancaster & Marcus Hook, Penna., & Kearny 
& Salem, N. J. to Houston, San Antonio, Dallas & Corpus Christi, Texas & 
Shreveport, La., found applicable but unjust and unreasonable on and since 
Sept. 20, 1957. Just and reasonable basis prescribed, and reparation 
awarded. Prior findings, 300 I. C. C. 185, modified in part. No. 31547, 
Wm. Volker & Co. of Texas, Inc. v. Central R. Co. of Penna., .... I. C. C. 
...., 2-38-58, Commission. 


67.87 Household Fixtures, Appliances & Instruments 

67.87 L&S 6794, L.C.L. Volume Rates—Official Territory, .... I. C. C. 
...., 1-20-58, Div. 3. (Please See 67.09, Same Title). 

67.87 Proposed reduced freight-forwarder rates on radio & television 
receiving sets from New York, N. Y. to Chicago, Ill., & from Chicago to 
Providence, R. I., including points grouped for rate purposes with each of 
the named points, found not shown to be lawful. I & S 6777, Radio & 
Television Sets—Ill., Ind., N. J., N. ¥., R. I, .... IC. C. ...., 1-16-58, 
Div. 2. 


67.9 Miscellaneous Manufactures 


67.93 Plastic Articles 


67.93 Proposed reduced T.L. rates on plastic materials & products 
from points in W. Va. to Chicago, Ill., found just and reasonable. I &S8 
M-10020, Plastic Products—W. Va. to Chicago, Ill, .... I. C. C. 
1-16-58, Div. 2. 


67.95 Textiles 
67.95 Proposed reduced motor-carrier rate on rayon tire-cord fabric 


from Cleveland, Ohio to Memphis, Tenn., found just and reasonable. I & 
M-9814, Tire Fabrics—Cleveland, Ohio to Memphis, Tenn., 4 
ooecy aee-Oe, Dev. 3. 


Cc. 


68. General Increases or Reductions 


68.1 Rail 
68.10 Generally 


68.10 (1) Upon consideration of schedules filed by nation’s railroads 
proposing new and increased freight rates and charges and other tariff 
changes, and of statements in justification, statements and protests in oppo- 
sition, and oral argument, found that certain schedules should be suspended 
and others not suspended for reasons stated. 

(2) Railroads authorized, in certain instances, to file schedules making 
lesser increases, pendente lite. 

(3) Investigation instituted into lawfulness of all such schedules, sub- 
ject to a refund provision and remedial provisions of Act. Ex Parte 212, 
Increased Freight Rates, 1958, .... I. C. C. ...., 2-11-58, Commission. 


7. EQUALITY OF CHARGES 
70. Generally 


70.2 Rate Adjustments or Practices 
70.21 Grouping 


70.21 Based on selected commodities, average differential of com- 
modity rates in group C-1 over group D is 19.4 cents, as compared with an 
average class rate differential of 18.5 cents. This comparison reflects close 
relation, on the average, between commodity-rate and class-rate differentials, 
and variance is substantially greater only as to rates established to meet 
competitive conditions. The relatively narrow differentials resulting from 
various constructive class-rate bases do not afford adequate proof that 
present differentials are unreasonable. 
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70.21 Grouping (Continued) 


All territorial dividing lines are more or less arbitrary, and such lines 
generally have appearance of injustice to some point or points across the 
line. An abrupt rate change at territory boundary is not unusual for boun- 
daries must necessarily stop somewhere. 281 1. C. C. 777, 784. No. ee 
Chamber of Commerce of Mt. Vernon, Ind. v. Abilene & S. Ry. Co., . 
ae , 1-3-58, Div. 3. 


70.21 Mere change in corporate boundary lines is not sufficient per se 
to reverse long-standing grouping. I & S M-9792, Mound Road, Mich. 
Eliminated as Detroit Group Point, .... I. C. C. , 1-8-58, Div. 3. 


70.22 Routes 


70.22 Allegation that routing restrictions result in undue and un- 
reasonable disadvantage to shippers in violation of sec. 3 (1) of Act cannot 
be sustained without shipper support. 287 I. C. C. eat 619. No. 31797, 
Atlantic Coast Line R. Co. v. Southern Ry. Co., .... Cc. C. , 1-27-58, 
Div. 3. 


70.27 Unrelated Contingencies 


70.27 Operation of tariff rules providing for substitution of regular 
freight service in lieu of trailer-on-flatcar service at carriers’ convenience 
would depend upon an individual railroad agent’s election with nothing but 
judgment to guide him, which freedom is fraught with opportunities for 
discrimination among shippers and receivers arising from fact that provisions 
of rules are vague and indefinite. I & S 6649, Substitution of Rail Regular 
tor Trailer-on-Flatcar Service, .... I. C. C. , 1-22-58, Div. 2. 


70.28 Assembly & Distribution 


70.28 Proposed reduced motor-carrier assembling rates from points in 
Ind., Ohio, & Wis., to terminals of freight forwarders or consolidators in 
Berwyn, Chicago, Cicero & Melrose Park, Ill., found not shown to be just and 
reasonable. I & S M-9943, Assembling Rates—Motor Exp., Inc. of Ind., 
re S38 , 1-27-58, Div. 3. 


70.4 Preference of Point or Territory 
70.40 Generally 


70.40 Disparity of rates does not necessarily result in undue prejudice, 
and mere showing that rates of long standing in one group are higher than 
those in another group does not establish undue prejudice. No group adjust- 
ment can effect exact justice and small disadvantage to certain points inci- 
dent to such adjustment does not constitute undue prejudice made unlawful 
by sec. 3 of Act. 258 I. C. C. 312, 413 (affirmed 259 I. C. C. 372). 
No. on 4: rer of Commerce of Mt. Vernon, Ind. v. Abilene & S. Ry. Co., 

 S. , 1-3-58, Div. 3. 


8. UNIFICATIONS 
80. Generally 


80.0 Jurisdiction 
80.09 Imposition of Conditions 


80.09 Order herein will provide that immediately following consum- 
mation of transaction, Freightways shall be considered motor carrier subject 
to provisions of secs. 204 (a)(1) and (2), 214 and 220 of part II of Act 
relating to reports and accounts of motor carriers and issuance of securities 
and assumption of obligation and liability in respect to securities of others 
by such carriers. Sec. 5(3) of Act. MC-F-6317, Canadian Freightways, 
Ltd.—Control—Sea-Van Exp., Ltd., 1-8-58, Div. 4. 
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80.1 Administrative Policies 
80.10 Generally 


80.10 Objectionable features of concentrating control in hands of those 
having but relatively small investment in carrier have been set forth in 
various transactions having similar results. See for example, 124 1.C. C. 401 
and 5 M. C. C. 749. “ia a" Coast Truck Lines, Inc.—Pur. (Por.)— 
Lee & Eastes, Inc., .... M. C. , 1-7-58, Div. 4. 


81. Control ” Two or More Carriers 


81.1 Facts Constituting Control 
81.10 Generally 


81.10 There is no question but that applicant is under common con- 
trol with other motor carriers, inasmuch as stockholders, directors and offi- 
cers of each are virtually identical. MC-116391, Cement Transports, Inc. 
Cont. Car. App., .... M. C. C. , 1-31-58, Div. 1. 


81.7 Disposition of Control Applications 
$1.73 Motor Truck—Authorized 


81.73 Control of Two or More Motor Carriers of Property in a Common 
Interest Authorized by Div. 4: 


Canadian Freightways, Ltd.—Sea-Van Exp., Ltd., MC-F-6317, 1-8-58. 


Dubuisson, Mrs. Susan J. & J. G., Mrs. Helen J. & W. S. Ramsey—Gulf States 
Truck Line, Inc., MC-F-6687, 1-20-58. 


82. Transaction Sound & Applicant Fit 


82.3 Consideration 
82.30 Generally 


82.30 While applicants would pay $100 for capital stock having no 
book value, such purchase would place them in control of a company which 
it substantially indebted to an affiliate and thereby more fully protect that 
investment. Applicants should be afforded opportunity to salvage Gulf 
States operations and thus insure continuance of transportation service in 
public interest. MC-F-6687, Mrs. Susan J. & J. G. Dubuisson, Mrs. Helen J. 
& W. S. Ramsey—Control—Gulf States Truck Line, Inc., 1-20-58, Div. 4. 


82.7 Unauthorized Consummation 
$2.70 Generally 


82.70 Commission should not continue to find applicant unfit where 
acquisition of control in advance of Commission approval in violation of 
sec. 5(4) is not of continuing nature and has been terminated. MC-F-6290, 
Deaton Truck Line, Inc.—Pur. (Por.)—Anniston Motor Exp., Inc., 1-14-58, 
Div. 4. 


84. New Service Doctrine 


84.1 New Through Operation 
$4.11 Previous Interchange 


84.11 Operations under unified rights would be new service only to 
extent that it would provide single-line operation without necessity for 
uneconomic interchange previously performed by separately-owned carriers 
in what is essentially a distribution area. Approved. MC-F-6358, Eastern 
Exp., Inc.—Pur. (Por.)—Garo Transp. Co., 1-20-58, Div. 4. 


84.2 Changed Pattern of Operation 


$4.24 Combination of Regular & Irregular Authority 

84.24 Regular-route rights purchased would be ‘“‘tacked”’ to irregular- 
route rights at beginning or at end of movement. Approved. MC-F'-6290, 
Deaton Truck Line, Inc.—Pur. (Por.)—Anniston Motor Exp., Inc., 1-14-58, 
Div. 4. 
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84.3 Duplication of Authority 


84.30 Generally 


84.30 Except for period of second world war, principle was consistently 
followed in these proceedings that preservation by single operating carrier 
of duplicating operating rights through medium of lease should not ordi- 
narily be sanctioned. 35 M. C. C. 113, 115; and 50 M. C. C. 489, 502. 
MC-F-6435, Transcon Lines—Pur.—Missouri-Oklahoma Exp., Inc., 
M. C. C. ...., 1-16-58, Div. 4. 


85. Sound Transportation Conditions 


85.0 Generally 
85.0 Generally 


85.0 In passing upon transactions subject to sec. 5 of Act, Commission 
is required, among other things, to give consideration to effect which pro- 
posed transaction would have upon adequate transportation service to public 
and effect upon competing carriers. MC-F-6485, Transcon Lines—Pur.— 
Missouri-Oklahoma Exp., Inc., .... M.C. C. ...., 1-16-58, Div. 4. 


85.01 Corporate Simplification 


85.01 Consummation of plan will simplify applicant’s corporate struc- 
ture by eliminating one of companies of its system and will result in savings 
in taxes, bookkeeping, and other expenses incidental to maintenance of sepa- 
rate corporations. F. D. 19849, Terminal R. Assn. of St. Louis—Pur.—East 
St. Louis Connecting Ry. Co., 1-2-58, Div. 4. 


85.3 Competitive Effect 
85.32 Impairment of Competitive Operation 


85.32 Following consummation, several protestants may lose some 
traffic as result of single-line in lieu of former multiple-line services afforded 
by vendees. However, such loss should not be so substantial as to impair 
their existing services provided they continue to maintain their present 
standards of service. Most of protestants are relatively large carriers, well 
established in areas they serve and with gross operating revenues of several 
millions of dollars in part as a result of expansions in their own operations. 
MC-F-6290, Deaton Truck Line, Inc.—Pur. (Por.)—Anniston Motor Exp., 
Inc., .... M. C. C. ...., 1-14-68, Div. 4. 


85.33 Proof of Impairment 


85.33 Evidence adequately shows that present and future available 
traffic in territory is sufficient to support operations of protestants and single- 
line service Eastern proposes to render. Therefore, it may not be concluded 
that approval herein will materially impair ability of protestants to provide 
adequate and profitable service in future. MC-F-6358, Eastern Exp., Inc.— 
Pur. (Por.)—Garo Transp. Co., 1-20-58, Div. 4. 


85.4 Effect Upon Employees 
85.41 Railroad 


85.41 Conditions for protection of employees imposed same as those 
contained in so-called Washington Job Protection Agreement of May 21, 
1936, modified by deleting sec. 7(a) thereof, relating to coordination allow- 
ances, and inserting in lieu of that section condition 5 relating to dismissal 
allowances, as contained in conditions prescribed in 257 I. C. C. 177 (198- 
199), and with further proviso that protective period agreed upon is that 
shown in condition 4 of same case in volume 257. F. D. 19946, Seaboard 
Air Line R. Co.—Pur.—Macon, D. & S. R. Co., 1-15-58, Div. 4. 
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85.41 Same conditions imposed for protection of employees as in 261 
I. C. C. 672. F. D. 19849, Terminal R. Assn. of St. Louis—Pur.—East 
St. Louis Connecting Ry. Co., 1-2-58, Div. 4. 


To Same Effect: 


F. D. 19957, Denver & R. G. W. R. Co.—Joint Use—Colorado & 8S. Ry. 
Co., 1-15-58, Div. 4. 


F. D. 16213, Kansas, O. & G. Ry. Co. of Texas—Lease, 1-31-58, Div. 4. 
86. Leases & Operating Agreements 


86.2 Rail or Water Franchises 
86.22 Modification of Lease 


86.22 Modification of the Term, Rental, or Conditions of Leases or 
Operating Agreements of Rail or Water Carriers Approved by Div. 4: 


Kansas, O. & G. Ry. Co. of Texas, F. D. 16213, 1-31-58. Previous reports, 
10-18-48 and 1-18-55. 
86.3 Trackage or Operating Agreements 
86.31 Original Railroad Agreement 
86.31 Original Railroad Joint Facility Agreements Approved by Div. 4: 


Detroit, T. & I. Co.—Wabash R. Co., F. D. 19934, 2-3-58 (embraced in 
F. D. 19933). 


86.32 Amended Railroad Agreement 


86.32 Amended Railroad Joint Facility Agreements Approved by 
Div. 4: 


Denver & R. G. W. R. Co.—Colorado & S. Ry. Co., F. D. 19957, 1-15-58. 
Gulf, M. & O. R. Co., F. D. 16990, 1-15-58. 


87. Disposition of Unification Applications 
87.1 Merger 


87.11 Railroad—Approved 


87.11 Unification by Merger, Purchase or Acquisition of Properties of 
Two or More Railroads Authorized by Div. 4: 


Seaboard Air Line R. Co.—Pur.—Macon, D. & S. R. Co., F. D. 19946, 1-15-58. 


Terminal R. Assn. of St. Louis—Pur.—East St. Louis Connecting Ry. Co., 
F. D. 19849, 1-2-58. 


87.14 Water Carriers—Approved 


87.14 Unification by Merger or Purchase of Operating Authority and 
Property of Two or More Water Carriers Authorized by Div. 4: 


American Commercial Barge Line Co.—Merger—Blaske, Inc., F. D. 19995, 
1-21-58. 
87.17 Motor Truck Lines—Denied 


87.17 Unification by Consolidation, Merger or Purchase of Entire 
Operating Authority of Two or More Motor Carriers of Property Denied by 
Div. 4 for Failure of Proof: 


Transcon Lines—Pur.—B & M Exp., Inc., MC-F-6388, . 
1-10-58. 


Missouri-Oklahoma Exp. Co., Inc., MC-F-6435, .... 
1-16-58. 
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87.2 Purchase of Portion of Franchise 
87.21 Railroad—Approved 
87.21 Purchase of Portion of One Railroad by Another Such Carrier 
Authorized by Div. 4: 


Chicago, R. I. & P. R. Co.—Acquisition—White City, Kan., F. D. 19974, 
0.87 mile of track, 2-3-58. 

Missouri Pac. R. Co.—Acquisition—Council Grove, Kan., F. D. 19972, 1.44 
miles of track, 2-3-58. 

87.23 Motor Truck Lines—Approved 
87.23 Acquisition of Portion of Operating Authority of One Motor 

Carrier of Property by Another Such Carrier Approved by Div. 4: 

Deaton Truck Line, Inc.—Anniston Motor Exp., Inc., MC-F-6290, 1-14-58. 

Eastern Exp., Inc.—Garo Transp. Co., MC-F-6358, 1-20-58. 

Floyd & Beasley Transfer Co., Inc.—Anniston Motor Exp., Inc., MC-F-6292, 
1-14-58 (embraced in MC-F-6290). 

Miller Petroleum Transporters, Ltd.—Rogers Cartage Co., MC-F-6572, . 
M. C. C. ...., 1-28-68. 

87.27 Motor Truck Lines—Denied 


87.27 Acquisition of Portion of Operating Authority of One Motor 
Carrier of Property by Another Such Carrier Denied by Div. 4 for Failure 
of Proof: 


Coast Truck Lines—Lee & Eastes, Inc., MC-F-6649, .... M. C. C. 
1-7-58. 





List of New Members 


Brockman Adams, Little, LeSourd, Palmer, Scott & Slemmons, 15th Floor, Hoge 
Bldg., Seattle 4, Washington. 


Harry J. Breithaupt, Jr., Transportation Bldg., Washington 6, D. C. 


Arthur W. Cassidy, T. Leschen Wire Rope Div., H. K. Porter Company, Inc., 
2727 Sheines ‘Ave., 4 Louis 12, Missouri. 


Oscar R. Chalk, Chairman of the Board, President and General Counsel, Trans 
Caribbean Airways, Inc., 3000 M Street, N. W., Washington 7, D. C. 


Louis E. Drew, 1233 Melville Ave., Fairfield, Connecticut. 


John L. Easton, Jr., General Counsel and Secretary, Dead River Company, 6 State 
Street, Bangor, Maine. 


Terence A. B. Gallagher, 678 East 43rd Street, Brooklyn 3, New York. 
E. K. Hanby, Jr., 403 Noojin Building, Gadsden, Alabama. 


Mack W. Hendon, Traffic Dept., North Carolina Textile Manufacturers Assn., 
Atlantic Federal Savings Building, Atlanta, Georgia. 


Billy S. Holland, Box 195, McLean, Virginia. 


Albert T. Leary, 2nd, Virginia State Ports Authority, 254 Granby Street, Norfolk 
10, Virginia. 


Dickson R. Loos, Pope, Ballard & Loos, 707 Munsey Building, Washington 4, D. C. 


Robert L. Palmer, Little, LeSourd, Palmer, Scott & Slemmons, 15th Floor, Hoge 
Bldg., Seattle 4, Washington. 


Paul C. Sarrett, T. M., Florida Citrus Exchange, 110 East Oak St., (P. O. Box 2349), 
Tampa 2, Florida. 


William J. Sheridan, Jr., 69 West Washington St., Room 901, Chicago 2, Illinois. 


John F. Smith, Jr., Law Department, Louisville & Nashville Railroad Co., 908 West 
Broadway, Louisville 2, Kentucky. 


H. Dean Steward, Jr., 458 Route No. 10, Whippany, New Jersey. 


James E. Weaver, 144 Howard Ave., Lancaster, Pennsylvania. 


REINSTATED TO MEMBERSHIP 


W. H. Hendley, Jr., P. O. Box 2247, Station A, Spartanburg, South Carolina. 


William D. Johnson, T. M., Theo Hamm Brewing Co., 720 Payne Ave., St. Paul 1, 
Minnesota. 


Elected to Membership, February, 1958. 
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Meetings of Regional Chapters 


District No. 1 Chapter 
Neal Holland, President, Acting General Counsel, Boston & Maine 
Railroad, North Station, Boston 14, Massachusetts. 


Akron Chapter 
Walter F. Stiegele, Chairman, V-P-Sales & Traffic, Roadway Ex- 
press, Inc., 147 Park Street, P. O. Box 471, Akron 9, Ohio. 
Meets: Bi-monthly, third Wednesday of alternate months, except 
July and August. 
Atlanta Chapter 
Burton C. Kinney, Chairman, G. T. M., Georgia Highway Ex- 
press, Inc., 2090 Jonesboro Road, 8. E., Atlanta, Georgia. 


Baltimore Chapter 
Anthony P. Donadio, Chairman, General Attorney, The Baltimore 
and Ohio Railroad Company, 301 Baltimore and Ohio Building, Balti- 
more 1, Maryland. 
Meets third Thursday of each month, September through May, at 
8:00 P. M., Association of Commerce Building, 22 Light St. Out-of- 
town members are cordially invited. 


Chicago Chapter 
Arnold J. Larson, Chairman, G. T. M., Masonite Corp., 111 W. 
Washington Street, Room 2025, Chicago, Illinois. 
Meets: 12:15 P. M. Second Friday of each month at the Traffic Club 
Rooms of the Palmer House, Chicago. Out-of-town members are cor- 
dially invited to attend the luncheon and meeting. 


Cleveland Chapter 
Joseph J. Kuhner, President, 736 Society for Savings Building, 
145 Public Square, Cleveland 14, Ohio. 
Meets: Quarterly on Third Tuesday of the month. 


Rocky Mountain Chapter 
William P. Potts, Chairman, Traffic Agent, Union Pacific Railroad, 
535 17th Street, Denver, Colorado. 


Meets: Third Tuesday of each month at 12:15 P. M., Albany Hotel. 


Out-of-town members are cordially invited to attend the luncheon and 
meeting. 


N. B.: Members within each of the several districts may at their own expense 
with the approval of the vice-president of the district, organize and maintain district 
and local “7 which may send delegates to annual or other meetings of the 
Association. Such chapters must conform to the constitution and by-laws of the 
Association, provided, however, that membership in the Association of Interstate 
Commerce Commission Practitioners shall be deemed a condition precedent to 
— in any chapter. (Constitution—section 5, Article IV). | 

(Sample charter, i.e., that of the District of Columbia Chapter, will be found on 
SS of December, 1939, Journal). (Dues have been raised to $2.00 per 
member). 
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District of Columbia Chapter 

Thormund A. Miller, (A), Chairman, 205 Transportation Building, 
Washington 6, D. C. 

Meets bi-monthly, second Tuesday. 

Out-of-town members are invited to attend the luncheons of the 
D. C. Chapter when in Washington. However, notice of such intention 
must be transmitted to the Executive Secretary by 10:30 of the day of 
the luncheon so that reservation can be made. 


Florida Chapter 


T. C. Maurer, Chairman, G. T. M., Owens-Illinois Glass Co., Mill 
Division, P. O. Box 1620, Jacksonville 1, Florida. 


Kansas City, Missouri, Chapter 

Clinton J. Ihrig, President, 6616 Park Avenue, Kansas City, 
Missouri. 

Meets: 6:00 P. M., on the first Wednesday of each month except 
July and August in the Transportation Department of the Kansas City 
Chamber of Commerce, 11th & Baltimore Streets, Kansas City, Missouri. 

Out-of-town members are cordially invited to attend these meetings. 


St. Louis, Missouri, Chapter 
George K. Bennett, Jr., Chairman, Genl. S. W. Agent, Detroit, 


Toledo & Ironton Railroad, 2171 Railway Exchange Building, St. Louis 
1, Missouri. 

Meets: Third Friday of each month at 12:15 P. M. except July and 
August at the Mark Twain Hotel. Out-of-town members are cordially 
invited to attend the luncheon meeting. 


Metropolitan New York Chapter 
Morton E. Kiel, Chairman, 140 Cedar Street, New York 6, N. Y. 
Meets: Monthly at Traffic Club of New York, Hotel Biltmore, third 
Tuesday of each month, 6:30 P. M., except June, July and August. 
Out-of-town members are cordially invited to attend meetings. 


Ninth District Chapter 


Edmund Nightingale, Chairman, Professor of Transportation, 
School of Business Administration, University of Minnesota, Minneapo- 
lis, Minnesota. 

Meets: 6:00 P. M., second Tuesday of each month, Minneapolis 
Grain Exchange, 4th Ave. South & 4th Street, Minneapolis, Minn. 
Out-of-town members are cordially invited to attend dinner and meeting. 


Carolina Chapter 
George J. Leeds, Chairman, P. O. Box 612, Winston-Salem, N. C. 


Oklahoma Chapter 


J. R. Lewallen, Chairman, Vice President—Traffic, Anderson- 
Prichard Oil Corporation, 1000 Liberty Bank Building, Oklahoma City 
2, Oklahoma. 
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Eastern-Central Pennsylvania Chapter 


A. R. Brobst, Chairman, Chief Traffic Analyst, Armstrong Cork 
Company, Lancaster, Pennsylvania. 
Greater Philadelphia District Chapter 


J. A. Tucker, Chairman, District Manager, Republic Carloading & 
Distributing Co., 1821 Arch Street, Philadelphia 7, Pennsylvania. 

Meets: Third Thursday of each month (except June, July and 
August) at 7:30 P. M., in the Philadelphia Traffic Club, Adelphia 
Hotel, 13th & Chestnut Streets, Philadelphia, Pennsylvania. Out-of- 
town members are cordially invited. 


Pittsburgh Chapter 


Charles M. Donley, Chairman, Manager, Chas. Donley & Associates, 
34 Market Place, Pittsburgh 22, Pennsylvania. 
Meets: At call of Chairman. 


Rhode Island Chapter 
Russell B. Curnett, Chairman, 49 Weybosset Street, Providence, R. I. 


Amarillo, Texas Chapter 
Paul L. Mills, Chairman, Box 111, Amarillo, Texas. 


Sabine Area, Texas Chapter 


John H. Benckenstein, President, P. O. Box 551, Beaumont, Texas. 
Meets: Second Monday of each month at 6:30 P. M., Sea Castle 
Restaurant, Beaumont, Texas. 


North Texas Chapter 


Harry G. Crafts, Chairman, P. O. Box 7186, Dallas 9, Texas. 
Meets: At time and place fixed by Chapter’s Executive Committee. 


South Texas Chapter 
F. G. Robinson, Chairman, T. M., Galveston Wharves, Galveston, 
Texas. 
Puget Sound Chapter 


William M. Crawford, Chairman, Traffic Manager, Sick’s Seattle 
Brewing & Malting Company, 3100 Airport Way, Seattle, Washington. 

Meets first Tuesday of every month at Stewart Hotel, 6:00 P. M. 
Members of other Chapters are cordially invited to attend. 


San Francisco Chapter 


Frank Loughran, Chairman, Room 812, 155 Sansome Street, San 
Francisco 4, California. 

Meets: Third Wednesday of alternate months commencing January, 
12 Noon, Commercial Club, Merchants Exchange Building, San Fran- 
cisco (except July). 

A cordial invitation is extended to out-of-town members to attend 
the luncheon and meeting. 





I. C. C. PRACTITIONERS’ JOURNAL 





Southern California Chapter 


Walt A. Steiger, Chairman, 670 Pacific Electric Building, Los 
Angeles 14, California. 

Meets: First Wednesday of each month at 12:00 P. M., Clark Hotel, 
426 South Hill Street, Los Angeles, California. Out-of-town members 
are cordially invited to attend. 


Richmond, Virginia Chapter 


Hewitt Biaett, Chairman, General Solicitor, Chesapeake & Ohio 
Railway Company, 1500 1st National Bank Bldg., Richmond 10, Virginia. 


Southeastern Wisconsin Chapter 


Frank W. Hashek, Chairman, Vice President—Traffic, Yule Truck 
Line, 1229 South 41st Street, Milwaukee, Wisconsin. 

Meets: Second Wednesday of each month, September through June, 
at the Elk’s Club, Milwaukee, at 7:30 P. M. Out-of-town members are 
cordially invited. 


Louisville, Kentucky Chapter 


Robert E. Webb, Chairman, 1512 Kentucky Home Life Building, 
Louisville 2, Kentucky. 


Meets: January, April, July and September on notification. 
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MISCELLANEOUS DOCUMENTS AVAILABLE AT ASSOCIATION’S 
HEADQUARTERS 


Outline of Study Course in Practice and Procedure before the I. C. C— 
Revised | Edition—by Warren H. Wagner, Esq. . 


Manual of Practice and Procedure before the I. C. C. > eS reall Cc R. 
Hillyer, F. C. Hillyer and Walter McFarland . 


Code of Ethics 


Cost and Value of Service in Rate ay for Common Carriers—A Series of 
articles by Hon. J. Haden Alldredge, H. J. Day, Samuel A. Towne, D. M 


Steiner, John R. Turney, E. S. Root, Ford K. Edwards, Gilbert J. Parr— 
with foreword by E. M. Reidy, and Digest of Ruling Cases by J. lamilton 


Relief from 4th Section of the Interstate Commerce Act aol ae Fiedler, 
Examiner. This study sets forth the principles develope the grounds 
recognized, and the limitations imposed by the Commission in the granting 
of relief from the long-and-short haul and aggregate-of-intermediate pro- 
vision of Section 4, and contains many citations relating to each situation 


Fair Reward and Just Compensation, Common Carrier Service, Standards 
Under the Interstate Commerce Act by Clyde B. Aitchison. In this book, 
a comprehensive but concise work, former Commissioner Aitchison, for the 
first time, has authoritatively analyzed and determined what standards are 
properly applicable in determining the reasonable level of carrier charges 


Supreme Court Decisions Important to the I. C. C. and Abstracts of 39 Im- 
portant Decisions Since 1939. This booklet contains 256 Supreme Court 
ecisions, among which are 172 decisions important to the I. C. C. 


286 Abstracts of Supreme Court Decisions, W. J. Myskowski. This book 
contains the abstracts of 286 decisions of the United States Supreme Court 
bearing upon the work of the Interstate Commerce Commission and inter- 
preting the provisions not only of the Interstate Commerce Act but also 
of the supplementary acts (includes “39 Important Decisions Since 1939”) 


1955 Supplement to Abstracts of Supreme Court Decisions, W. J. Myskowski. 
This Supplement brings up to date the original Book of 286 Abstracts. 
It covers the period 1953 through June, 1956 : 


ne A okt od Current Index to I. C. C. Decisions contains an Index to all 
l. 


Decisions L camenedin and dhentsamned from a | 1951 funnest 
aS 1955 . 


1955 Supplement ? Congeiees Current Index to |. C. C. Decisions. Contains 


Index to all I C. Decisions mannan and enamnenines from bee 
1955 through oo 1956 ; abe 


Interstate Commerce Commission Chart—Organization, Assignment of Work 
and Functioning of Major Activities, October 15, 1957 


Selected Reading List of Books Helpful in the Study of the Principal Laws 
Within the Jurisdiction of the Interstate Commerce Commission. 1957 
Revised Edition with 48-page erogig . enter ney. Prepared by Specialists 
in Education, Transportation Law, |. . Practice and Procedure .......... 
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Distriet 16—California, Nevaida and Arizona 


esti ; 


1—Maine, New Hampshire, Vermont, Massachusetts 
and Rhode Island. 


2—Connecticut, New York and New Jersey. Oe 
3—Pennsylvania (Eastern half), Maryland, Delaware | 
and District of Columbia. 


4— Pennsylvania iweders’ half), Ohio. and Wet 
Virginia. 





5—Virginia, North Carolin snd tebith’ Caroling: 
6—Georgia, Alabama and Florida. 


7—Kentucky, Tennessee and Mississippi. 


&—~Michigan, Indiana and Mincis me 


9— Wisconsin, Minnesota, North Dakota and South 
Dakota. 


10—Iowa, Missouri, Nebraska and sinus: 
11—Arkansas; Oklahoma and Louisions. 


18—Wyoming, Oslorado ana New Mexico, 





15-—Washington and Oregon 





14—Montana, Idaho and Dtah. | A “3 











